In 1998, big media won a major victory
with the passage of the Sonny Bono
Copyright Term Extension Act, which
addad 20 more years to copyrights, the
i1th extension in the last 40 years. And
large-scale copyright holders have been
threatening to sue users who even come
close -— and in some cases, not very
close — to infringing on a copyright.
For every file-sharer downloading
an illegal soung, there are students wor-
ried about being hauled into court for

photocopying a few pages of a school

book and grade schools and restaurants
wary of letting “Happy Birthday to You”
be sung. Even technological advances,
supposed to have been copyright’s undo-
ing, are proving a two-edged sword. It
has long been established, for example,
that when consumers buy books, they
own not just the right to read them but to
share them. But the sarme books in digi-
tal form are outfitted with technological
locks that prevent sharing -— even bocks
long cut of copyright, like “Alice’s Ad-
ventures in Wonderiand.”

The shrinking of the public domain,
and the devastation it threatens to the
culture, are the subject of a powerfully
argued and important analysis by Law-

Adam Cohen, who writes editorials for
The Times, is the author of ““The Periect
Store: Inside eBay.”
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Marx brothers telling Warner Brothers,
after it threatened to sue if they did a
parody of ‘“Casablanca,” to watch out
because the Marx brothers “were broth-
ers long before you were.”’

Tohis credit, Lessig aveids the clas-
sic law professor’s trap of writing about
legal cases and doctrines as if no actua
people were involved. He humanizes his
argumetnts with stories like that of Jesse
Jordan, a freshman at Rensselaer Poly-
technic Institute who innocently put to-
gether a new search engine for his
school’s computer network, aud, after
students started using it to trade music,
was notified by the Recording Industry
Association of America that he owed
themn $15 million. (They settled for
$12,000, his life saviags.}

Lessig grounds his argument about
the new rules’ impact on the culture in a
basic cbservation about art: as long as it
has existed, artists have been refashion-

STOPHER SERRA

95 years, and copyrights need no longer
be renewed to survive. Copyrights
originaily applied only {0 the work creat-
ed; now they cover all manner of deriva-
tive.works too.

The result of this explosion of copy-
right, Lessig argues persuasively, is an
impoverishment of the cuiture. Corpora-
tions now have veto power over the use
of copyrighted materials, in many cases
long after the creators themselves have
died, and they can use that power to lock
up a significant part of our cultural lega-
cy. At a ridicuious extreme, Lessig tells
the story of a filmmaker who tried {o get
clearance for a several-seconds-long
shot, inn a documentary about Wagner’s
Ring cycie, of stagehands waiching
“The Simpsons’ backstage during a
performance. The Simpsons’ creator,
Matt Groening, gave permission. But
Fox’s vice president for licensing, as
Lessig tells it, demanded $16,000 for the

Only type d) is currently legal, but

Lessig contends that b) and ¢) do not do
any harm. The Napster problem can be
solved, he suggests, by finding & way to
deal with the harm thax e a) file-
sharing does tc copyright holders.

After taking us to this critical point,
however, 300 pages ioto his analysis,
Lessig fails to deliver. There is, he says,
a “relatively simple way to compen-
sate” copyright holders who are hurt by
the more harmful kinds of downloading.
He proposes a fund ts pay creators
whose work is shared, to be underwrit-
ten by “an appropriate tax.”” But after a
brief description of the idea, which
sounds on its face both impractical and
politically unattainable, he refers the
reader to another law professor’s book
-— one that has not yet been published, in
fact — for a fuller explanation. Given
the importance of ‘“Napsterization” to
copyright today, it is hard not to feel
cheated by this tease of a conclusion.

If Lessig’s views prevail, however,
it will be far easier to produce deriva-
tive works that build and improve on ex-
isting expression. In that case, it is en-
tirely possible that a future theorist will
produce a book that starts with Lessig’s
erudite explication of inteliectual prop-
erty law, and adds an equally thoughtful
proposal for addressing the most diffi-

cult issue confronting it. - L
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Copy Wrong: |
Plagiarism, Process, Property, and the Law

Laurie Stearns

Several years ago, while working as an editor, I was putting the finishing
touches on a forthcoming book about an event from fifty years before, which
other authors had previously chronicled. The new book was nothing to get ex-
cited about, but it was well organized, competently written, comprehensive,
-and offered a new interpretation of the event.

One day, stranded at home because of mass-transit problems, I went to
my local library to verify some historical information for the book. As I
browsed through another book on the same subject, scanning the pages for
names and dates, a passage caught my eye—a passage that was strangely, and
disturbingly, familiar. The same passage appeared almost word for word in
the manuscript I had been editing. With increasing agitation I paged through
more books on the subject. In the end, 1 identified five passages that my au-
thor appeared to have lifted from three different sources.

The next day, back at my office, I told the senior editor about my dis-
covery. Dismayed and clearly reluctant to take the matter up with the author,
he asked me simply to rewrite the passages I had found. I declined vehemently
and returned to my desk to puzzle over the questions running through my
mind: How could the author have done such a thing? What would have hap-
pened if the trains had been running the day before and I had never gone to
the library? Were there more copied passages I had not found? Why had I re-
fused to rewrite the offending passages myself? And why was I so outraged
at what I had discovered?

The questions I was asking that day were about literary ethics, not about
the law. Later, the publisher’s lawyers calmly accepted the author’s assurances
that the copying, which he ascribed to a flaw in his notetaking system, extended
no further than the material already uncovered. Indeed, the lawyers seemed re-
lieved that the problem was merely plagiarism rather than, say, libel.

People commonly think of plagiarism as being “against the law.” But with
respect to plagiarism, the law and literary ethics intersect only imperfectly.

5



6 Laurie Stearns

Plagiarismis not a legal term, and though an instance of plagiarism might seem
to be the quintessential act of wrongful copying, it does not necessarily con-
stitute a violation of copyright law.

In .:dm essay I consider the question: What is the role of copyright law in
protecting creativity and scholarship? Plagiarism is the source of legal and
critical disputes, an example of “creativity gone bad.” Both the law and the
way we define creativity can shape the way we understand plagiarism, and
both the way we understand plagiarism and the way we define creativity can
shape the law.

Plagiarism and the Creative Process

The poet’s eye in a fine frenzy rolling,

Doth glance from heaven to earth, from earth to heaven,
And, as imagination bodies forth

The forms of things unknown, the poet’s pen

Turns them to shapes, and gives to airy nothing

Alocal habitation and a name.

—Shakespeare, A Midsummer Night'’s Dream

Human beings have singled out the creative process as a uniquely human
characteristic, a “prerogative of man” (Arieti 4). Creativity—in literature, the
visual arts, music, philosophy, or science—can inspire admiration and awe.

To claim to have created a work, one need not have made something from
nothing. Mary Shelley, in her introduction to Frankenstein, wrote: “Invention,
it must be humbly admitted, does not consist in creating out of void, but out
of chaos™ (xxiv). Creation is an act situated in time, taking into account what
has gone before. Aristotle considered art to be an imitation of reality (1932,
57), and Longinus recommended “zealous imitation of great historians and
poets of the past” (167). Sir Isaac Newton acknowledged his predecessors
with the statement that his achievements were possible because he was able
to stand “on ye sholders of giants” (Merton 31).

. Given this interdependence of human creative efforts, the idea of pla-
giarism is something of a paradox. Why condemn an author for borrowing
m,ﬁ.:: another if such borrowing is inevitable and even fundamental to the cre-
ative process?

The answer lies in the kind of borrowing an author does. The only legit-
imate borrowing is that which proceeds to transform the original material by
means of the borrower’s creative process. The obligation of the author to
make an original contribution parallels Locke’s view of the ori gin of property:
“Whatsoever then he removes out of the State that Nature hath provided, and
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left it in, he hath mixed his Labour with, and joyned to it something that is his
own, and thereby makes it his Property” (Locke 306).

The essence of the modern understanding of plagiarism is a failure of the
creative process through the author’s failure either to transform the original
material or to identify its source. Space constraints preclude a more complete
examination of the history and contours of the concept of plagiarism, but for
the purposes of this essay I will define plagiarism as intentionally taking the
literary property of another without attribution and passing it off as one’s own,
having failed to add anything of value to the copied material and having
reaped from its use an unearned benefit.! In a sense, plagiarism (presenting
another’s work as one’s own) is the inverse of forgery (presenting one’s own
work as another’s).

People despise plagiarism not because it results in inferior works—
indeed, by drawing from others plagiarists may produce better works than
they could by themselves—but because it is a form of cheating that allows the
plagiarist an unearned benefit. This benefit could be either tangible, as when
the work is of commercial value or fulfills a requirement for an academic de-
gree or tenure, or intangible, as when it adds to the plagiarist’s personal or pro-
fessional reputation. The form that the plagiarist’s cheating takes—claiming
credit for someone else’s achievements—is particularly abhorrent. Individuals
who do not hesitate to photocopy copyrighted books or videotape copyrighted
broadcasts for their own use would never dream of representing themselves
as the authors of the books or tapes.

Plagiarism is, then, a failure of the creative process, not a flaw in its re-
sult. Although imitation is an inevitable component of creation, plagiarists
pass beyond the boundaries of acceptable imitation by copying from the work
of others without improving on the copied material or fully assimilating it into
their own work; by failing to attribute the copied material to its actual author;
and by intending to deceive others about its origin. Society’s disapproval of
these imperfections in the creative process seeks an outlet in the law. But the
law, with its attention focused on different concerns, provides only an inexact
means of addressing plagiarism.

Plagiarism and Copyright Infringement

For poets, law makes no provision . . .

—Jonathan Swift,
On Poetry: A Rhapsody

Even without being able to articulate a precise definition, many people find it
easy to recognize plagiarism—as with pornography, they know it when they
see it.2 People who inquired about the subject of this essay while it was being
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written were easily able to understand what it was going to be about, and many
offered such ripostes as “Didn’t someone else write about that?” or “Why
don’t you just copy it?”

The law, however, with its emphasis on articulating rules and standards,
has had a difficult time understanding plagiarism. Although the term is some-
times used casually in judicial opinions, it has not been Jjudicially explained
or defined since 1944 (Dieckhaus 427). Hardly a single modern lawbook con-
tains an entry for plagiarism in its index. Most courts using the term, writing
about a range of subjects from patents to trademarks, employ it imprecisely
as the generic equivalent of copying. One bewildered jury, uncertain exactly
what the attorneys and the judge meant by “plagiarism” and other terminol-
ogy used in a trial, sent the bailiff out for a dictionary during its deliberations
(United States v. Steele 744).

Cases of literary plagiarism most often turn up in court as cases of copy-
right infringement. Copyright law aims to encourage both creativity and the
dissemination of the results of the creative effort to the public. At times these
aims are in opposition, as when granting authors the exclusive right to their
works in order to give them the financial incentive to create has the effect of
preventing others from improving or adapting those works for the benefit of
society. The current Copyright Act of 1976, like its predecessors,? attempts to
accommodate both aims by affording protection for only a limited time (Secs.
302-05) and allowing for exceptions that permit certain uses of the copy-
righted work by others, such as fair use (Sec. 107), reproduction by libraries
and archives (Sec. 108), compulsory license for making and distributing
phonorecords (Sec. 115), public performances by means of coin-operated
phonorecord players (Sec. 116), noncommercial broadcasting (Sec. 118), and
secondary transmissions for private home viewing (Sec. 119).

At present, copyright law protects “original works of authorship fixed in
any tangible medium of expression” (Sec. 102) by giving the copyright owner
the exclusive right to reproduce the work, to prepare derivative works based on
it, to distribute copies of it, and to perform or display it publicly (Sec. 106).
Copyright ownership “vests initially in the author or authors of the work” and
may subsequently be transferred (Sec. 201). Violation of any of the exclusive
rights is termed “infringement” (Sec. 501 a), and the owner of an exclusive right
has standing to sue for its infringement (Sec. 501b). Remedies for infringement
include injunctive relief, impoundment or destruction of the infringing articles,
and a monetary award of actual damages and profits, statutory a&dmmmm, and
costs and attorney’s fees (Secs. 502-05).

When deciding a case of copyright infringement, courts engage in a prac-
tical inquiry focusing on the result of the alleged copying. According to the
method applied in Amstein v. Porter, the court examines the allegedly in-
fringing work to determine whether it was copied from the allegedly infringed
work and not independently created; and if it was copied, whether the copy-
ing was wrongful (468). The plaintiff can prove copying by presenting evi-
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dence of similarity between the two works and evidence of the defendant’s
access to the plaintiff’s work. The two works need not be identical, but must
be substantially similar; where the degree of similarity is great enough, access
can be presumed rather than proven (Arnstein 468). o

Plagiarism is not necessarily copyright infringement, nor is .ooasz in-
fringement necessarily plagiarism. The two concepts diverge with respect to
three main aspects of the offense: copying, attribution, and intent. In some
ways the concept of plagiarism is broader than infringement, in that .: can in-
clude the copying of ideas, or of expression not protected by copyright, that
would not constitute infringement, and it can include the copying of small
amounts of material that would be disregarded under copyright law. In other
ways the concept of infringement is broader, in that it can include both prop-
erly attributed copying and unintentional copying that would be excused from
being called plagiarism. .

The divergence between plagiarism’s popular definition and nomv\:mrmm
statutory framework suggests an essential contradiction between what is at
stake in plagiarism—the creative process—and what is at stake in copyright

infringement—the creative result.

Copying

Fundamental to both plagiarism and copyright infringement is wrongful
copying from a preexisting work. But the form, the amount, and the source of
the copying prohibited as copyright infringement are different from those of
the copying condemned as plagiarism.

Plagiarism is a broad concept that includes the copying of éoﬁm .Ea
thoughts in a variety of forms. According to the Modern Language Association,

Plagiarism may take the form of repeating another’s sentences as your own,
adopting a particularly apt phrase as your own, paraphrasing someone m_mm‘gw
argument as your own or even presenting someone else’s line of thinking in
the development of a thesis [as] though it were your own. In short, to m._m-
giarize is to give the impression that you have written or thought something
that you have in fact borrowed from another. (St. Onge 53)

In other words, both ideas and the way in which those ideas are expressed can
be plagiarized. Even facts or quotations can be plagiarized, as through the
trick of citing to a quotation from a primary source rather than to the sec-
ondary source in which the plagiarist found it in order to conceal reliance on

the secondary source.

The process of copying a small amount of material from an ::m:ivc‘ﬁ&
source is no less plagiarism than is the copying of a large amount. In practical
terms, of course, the plagiarism in a long work of just one sentence is unlikely to
be noticed or, if noticed, unlikely to be criticized. Technically, however, the
taking of even a single resonant phrase would be plagiarism.
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Copying from any source qualifies as plagiarism, even if the source has
been in existence for centuries. Even where no harm could possibly result to
the original work (which may be long out of print) or to the original author
(who may be long dead), the audience is still duped, and plagiarism is still
viewed as a misuse of the creative process.

In defining copyright infringement, the law has m:cwﬁmnmm:v\ narrowed
all of the characteristics of illicit copying as plagiarism defines them. The
Copyright Act makes a distinction between “expression,” which the law pro-
tects against copying, and “ideas,” which it does not (Sec. 102). Similarly,
copyright law does not protect facts, only the way in which they are ex-
pressed or compiled; the facts themselves are in the public domain. Copy-
right law draws lines between protectible expression and unprotectible idea,
and between protectible expression and unprotectible fact, in response to the
fear that a grant of copyright protection that functions as a monopoly on
ideas or facts will dangerously impair the free flow of ideas and information.
(Of course, this distinction, commonly known as the idea/expression di-
chotomy, has proved difficult to apply because idea and expression are nec-
essarily intertwined.)

Moreover, copyright law is not concerned with all expression but merely
with certain statutorily defined categories of expression. If the copied work is
too old to fall under the copyright statute (Sec. 302), was written by a gov-
ernment employee (Sec. 105), or has otherwise lost its protection, it is in the
public domain and cannot be infringed. This basic difference between plagia-
rism and infringement demonstrates that while plagiarism is a failure of the
o.ﬁmﬁ?m process as manifested in unattributed copying from any source, copy-
right law examines the harm that results from copying—concluding that a
work not protected by statute cannot be harmed.

Although copying even a small amount of an earlier work can be plagia-
rism, to be copyright infringement the copying must be substantial in either
quantity or quality (Whelan 1245-46; Hoffman 379). Although “no plagiarist
can excuse the wrong by showing how much of his work he did not pirate”
(Sheldon 56), substantial copying is necessary to turn plagiarism in the pop-
ular sense into infringement in the legal sense. The law thus looks to the new
work and its effect on the earlier work—not to the @no.n@mw of plagiarism but
to its result.

Artribution

The connection of the author’s name with the work symbolizes the relation-
ship between the creator and the creation. This connection has monetary value
in that copyright ownership, which includes the right to control publication
and other uses of the work, belongs to the author (Sec. 201). There is also non-
monetary value to having one’s name associated with a work. Commercial
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authors who sell publication rights might have little or no control over the
editing, design, production, marketing, distribution, or publicity for their
works—but authors who find this arrangement alienating can gain comfort
from the sight of their names on the title page. In noncommercial publica-
tions, such as scholarly or scientific journals, seeing their names in print—
and having their names seen by others—may be the only compensation au-
thors receive. :

Plagiarism, with its lack of attribution, severs the connection between
the original author’s name and the work. A plagiarist, by falsely claiming au-
thorship of someone else’s material, directly assaults the author’s interest in
receiving credit. In contrast, attribution is largely irrelevant to a claim of
copyright infringement. The Copyright Act does not guarantee the author
any right to attribution; such a right is nonexistent unless created by contract
(Morton 524). Conversely, a pirated edition of a book produced by someone
who does not own the publication rights is an infringement even if the work
is properly attributed to its author.

Copyright law’s indifference to the issue of attribution, despite attribu-
tion’s central place in the definition of plagiarism, demonstrates once again the
law’s focus on result, not process. In the popular view, plagiarists shortchange
both themselves and the original authors. In the view of copyright law, the
only harm that counts is the resulting harm to the infringed work, which is in-
dependent of claims of authorship that attach to it. Attribution of authorship is
the highly personal connection between author and work, but the interest that
copyright protects is the impersonal connection between owner and property.

Intent

Accused plagiarists often defend themselves with the excuse of accidental
copying, often through faulty notetaking in which original material was in-
advertently mingled with material copied from another source. For example,
a first novelist called the appearance in his book of fifty-three passages from
another writer’s novel “the most awful mistake, which happened because 1
made notes from various books as I went along and then lost the notebook
telling where they came from” (Mallon 110). Observers are sometimes reluc-
tant to accept the plagiarist’s claim of lack of intent, but their reluctance is
more likely due to inability to believe the excuse than to a conviction that ac-
cidental copying is equivalent to plagiarism. One suspects, for example, that
the first novelist, an American, must have known that one of the passages in
his notebook was not his own because it contained a reference to a British
advice columnist; in his novel he substituted a reference to Ann Landers
(Mallon 111).

In the language of the law, intent to deceive would be an element of the
offense of plagiarism. Copyright infringement, however, is a strict liability
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offense: an infringer is liable no matter how the copying came about, regard-
less of intent or lack of it (Buck 198).

The different views of intent reflected in plagiarism and in infringement
reflect different understandings of harm. Plagiarism is a diffuse offense
against society, harming many participants in the creative transaction, in-
cluding the plagiarists themselves, the authors of copied works, other writers
and scholars, and the public as a whole.

The law has a narrower conception of the harm caused by infringement.
Only the copyright owner has standing to sue, and the law measures harm by
impairment of that owner’s economic interest. The law allows an infringe-
ment action only where the infringer has benefited and allows recovery only
where the value of the original work has been reduced. In deciding whether
works are “substantially similar,” courts believe that if the infringing work has
not harmed the infringed work, the similarity is likely not substantial. The
harm the law recognizes is not to the process but to the result alone.

Legal Metaphors: Intellectual Property and the Creative Contract

Next, o’er his Books his eyes began to roll,

In pleasing memory of all he stole,

How here he sipp’d, how there he plunder’d snug
And suck’d all o’er, like an industrious Bug.
Here lay poor Fletcher’s half-eat scenes, and here
The Frippery of crucify’d Moliere . . .

—Alexander Pope, The Dunciad

Modern copyright law’s categorization of written material as property springs
from the belief that the “law of nature” entitles human beings to reap the fruits
of their labors. According to Blackstone: “When a man by the exertion of his
rational powers has produced an original work, he has clearly a right to dis-
pose of that identical work as he pleases, and any attempt to take it from him,
or vary the disposition he has made of it, is an invasion of his right to prop-
erty” (1765, xx) (1: *405-6).4

If words are property, they are an odd form of property. At any instant
they are finite in number and yet can be freely and infinitely invented or du-
plicated. They cannot be marked with the insignia of ownership. When first
invented, they are subject to exclusive possession before being written or ut-
tered, yet such exclusive possession leaves them incapable of fulfilling their
communicative function. They can be initially withheld from others but, once
transmitted, they can never be retrieved.

Nevertheless, the law has treated what it calls “intellectual property” like
other forms of property: “Nothing can with greater propriety be called a man’s
property than the fruit of his brain™ (Waring 340). Copyright law has dupli-
cated the protection provided by traditional property doctrines by setting

Plagiarism, Process, Property, and the Law 13

statutory boundaries similar to the physical boundaries of tangible property
and by formulating exclusive rights of ownership, such as the right to exclude,
to use, and to transfer.

In terms of an author’s commercial interests, the notion of intellectual
property is both appealing and appropriate. It provides a conceptually simple
model on -which to base legal and economic analysis. If a poem is property,
people can buy and sell it, inherit it, or otherwise transfer it. It has a legal ex-
istence separate from its author and from which the author can benefit.

But authors also have noneconomic interests to which the notion of in-
tellectual property corresponds less well. Ownership would give people who
make a discovery, write a novel, or invent an epigram the ability to withhold
their contributions from others, but what most authors want is to communi-
cate them. Intellectual property law does not provide a useful framework to
govern this communication or to ensure that creators receive full credit for
their creations when the communication occurs.

The property doctrine is just one of many legal doctrines. Some, such as
contracts, deal largely with planned interactions between people; others, such
as torts, deal largely with interactions that are unplanned; and still others, such
as property, deal largely with the objects of those interactions. Despite their
differences, all legal doctrines share their identity as metaphors. They reflect
various ways of seeing the world, each way incomplete by itself but overlap-
ping with and complementary to the others. In combination, these metaphors
are more effective than they are singly. For example, adding the spontaneity
of torts to the deliberateness of contracts produces a more accurate picture of
the spectrum of human interactions than would either alone.

Yet all too often legal metaphors are not used in combination to enlarge un-
derstanding but in isolation to constrict it. Like any metaphor, the property
metaphor is capable of distorting the law’s analysis of human creativity. When
lawyers talk carelessly about intellectual property, they reduce a voluminous, di-
verse mixture of stray thoughts, dogged research efforts, fragmentary phrases,
stunning insights, and blind alleys to simple commodities. Property is thought of
as being subject to exclusive ownership, over and over, in sequence. But each cre-
ative act takes place within a web of contributions from a community of creators.
The property metaphor is misleading for words because words are meant to be
shared, not possessed. “The heart of language is not ‘expression’ of something
antecedent, much Iess expression of antecedent thought. It is communication; the
establishment of cooperation in an activity in which there are partners, and in
which the activity of each is modified and regulated by partnership” (Dewey 179).

To improve the legal metaphor we can look beyond the idea of property
to the larger legal context within which property exists: a network of rela-
tionships, constantly realigned and readjusted through transactions that the
law understands as contracts. The contract metaphor adds to the intellectual
property metaphor because it focuses as much on the process of the trans-ac-
tion as on the result. It assumes the existence of dealings between people,
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unlike the property metaphor, which assumes the existence of a bundle of
rights that an owner holds against others. Contract is a meeting of minds, not
a placing of boundaries.

Some political philosophers, such as Hobbes, Locke, and Rousseau, have
theorized that societies are based on a “social contract” in which people come
together in communities to gain the benefits of safety, security, and support,
and in exchange relinquish their freedom to behave however they choose.
This metaphor may lack historical validity, and may make unwarranted as-
sumptions about the contract’s power to bind the members of the community,
but it recognizes that society is a collection of human beings whose lives are
spent in interactions with one another. .

As the social contract is a metaphor for political life, perhaps another kind
of contract could be a metaphor for efforts at creativity and communication:
the “creative contract.” By virtue of living among other people, everyone is a
party to the creative contract as both a creator and a member of the audience.

Thinking of creativity in terms of this larger social relationship and view-
ing infractions against literary ethics, such as plagiarism, as breaches of the
creative contract as well as infringements of property rights can open new av-
enues of Jegal analysis. Intellectual property is an inadequate metaphor not
because the structure of property law is inadequate but because the term itself
makes people think too simplistically of words as property to be owned. The
contract metaphor can serve as a reminder that property can be shared, ex-
changed, bargained over, and used, as well as owned.

Holding to the intellectual property metaphor, the U.S. Supreme Court
has doggedly rejected the suggestions by various commentators that the pro-
tection and consequent financial interest granted by copyright should be based
on the labor invested—the process, not the result (Feist 1295). By looking to
the contract metaphor, courts could take process into account as well as result.
When an author begins to write, there is never a guarantee of what the result
will be. The law’s goal should be to safeguard the process by rewarding those
who undertake to create a work according to the terms of the creative contract.

Alternatives

- Plagiarism? the hell with it! 1 thoroughly
believe Rostand swiped my friend’s play
But Rostand made it into a beautiful
thing, didn’t he, so what's the odds?

—George Jean Nathan

1 ./%., publishing and was in my second year of law school when a former pub-
lishing coworker called me. He was considering the publication of a manu-
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script that happened to have been written by the author whose plagiarism I
had discovered a few years before. My coworker had never heard that story,
but a mutual friend who had heard it had told him he ought to talk to me.
Hadn’t I once edited a book by this author? my coworker asked.

By then I knew enough about copyright law to understand why the pub-
lisher’s lawyers had been so unconcerned. Copying five peripheral para-
graphs from three books totaling some eight hundred pages altogether was
substantial in neither quantity nor quality. Even if the authors of the copied
passages had bothered to bring an infringement action, they would most
likely have lost.

Yet, describing my experience, | felt fresh anger, not at the lawyers or the
law but at the author and the publisher. By writing the book the way he had,
the author had breached his duty under the creative contract—to synthesize
information obtained from many sources into a fluid, coherent whole—and
nevertheless received a financial reward as well as authorial credit that re-
inforced his professional status, a status that had helped him to earn a living
in a competitive field. By silently accepting the anthor’s excuses and pub-
lishing the book anyway, the publisher had become a conspirator in the au-
thor’s scheme. Now the questions in my mind were about both literary ethics
and the law. I wondered how the law should protect creativity.

In answering this question, it would be helpful to consider the social goals
that the law is to implement. Perhaps we imagine a society in which creative
people are free to exercise their talents without overly burdensome restric-
tions; in which the public can enjoy the fruits of creative labors; and in which
the disappointed or untalented are not tempted to misuse the law to bring the
creative process of others to a halt.

In pursuit of these goals, copyright law can open itself to a broader way
of understanding words. The law need not cling to simplifications and draw
endless fine distinctions between different kinds of creative achievements
while forgetting that copyright law, like all law, is about people. By recog-
nizing that books are more than products, and that words are more than prop-
erty, courts can be more sophisticated in their approach to creative disputes
than they are at present. For example, the law regards facts as having an ob-
jective existence distinct from the existence of the human beings who discern
them. Recently the Supreme Court declared, “The distinction is one between
creation and discovery: the first person to find and report a particular fact has
not created the fact; he or she has merely discovered its existence” (Feist
1288). This view of objective truth has been discarded by a variety of different
schools of twentieth-century legal thought, including positivism, pragmatism,
postmodernism, nihilism, and Critical Legal Studies, all of which instead see
the existence and content of the discovery as being dependent on the dis-
coverer (Frank 568; Posner 1656; Schlag 173; Singer 4; Kelman 269-70).
Far from subscribing to the idea/expression or fact/expression dichotomy,
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those who belong to these schools of thought would say that there is nothing
but expression.

Applying legal rules to creative efforts is a delicate task, however, for
what the law protects it also controls. The premise of intellectual property law
is that creativity should be encouraged and knowledge sought. In actuality we
have sometimes used the law to suppress creativity and knowledge. Along
with admiration and awe, creativity can also make us feel envy or fear,
prompting us to attack people such as Galileo for disputing the word of God
or James Joyce for saying the unspeakable.

We cannot expect the law to be more consistent or more wise than we
are. Law has its limits and cannot be relied on to provide a simple solution to
every problem. A suitable forum for a discussion of plagiarism may lie out-
side the legal system. After all, plagiarism is just one of the creative risks
that people take—of expressing themselves imperfectly, of being misquoted
or misunderstood, of losing editorial control of their work—and the means
of reducing these risks are not to be found in law. Hegel found “no precise
principle of determination available” to decide “to what extent . . . repetition
of another’s material in one’s book [is] a plagiarism” and concluded that the
question “cannot be finally settled either in principle or by positive legisla-
tion. Hence plagiarism would have to be a matter of honour and held in
check by honour” (56).

Aided by an understanding of copyright law, we can seek alternative
ways to deal with plagiarism. Creators can help one another, individually or
collectively. Some professional writers’ groups are active in support of au-
thors’ rights and in devising accessible procedures through which writers can
resolve their grievances. Some academic groups maintain sanctioning proce-
dures. The pressure of public opinion may also be brought to bear against of-
fenders, even in the absence of any possibility of sanction.

Aided by an understanding of plagiarism, we can continue to work to-
ward a more just law of creativity. The law is itself a product of the human
creative process, as powerful and moving as any other work of literature. As
we try to facilitate and encourage the creative process through copyright law,
we must continually work to accommodate process and result, creator and au-
dience, property and contract, ownership and communication, simplicity and
complexity, flexibility and consistency, metaphor and reality, and creativity
and the law.

Notes
. This definition is an amal gam of definitions from several sources. See, for ex-

ample, Black’s Law Dictionary (plagiarism is “the act of appropriating the literary com-
position of another, or parts or passages of his writings, or the ideas or language of the

Plagiarism, Process, Property, and the Law 17

same, and passing them off as the product of one’s own mind”); The Oxford English
Dictionary (plagiarism is “the wrongful appropriation or purloining, and publication
as one’s own, of the ideas, or the expression of the ideas [literary, artistic, musical, me-
chanical, etc.] of another”); Websters Third New International Dictionary of the Eng-
lish Language Unabridged (to plagiarize is “to steal and pass off as one’s own [the ideas
or words of another],” to “use [a created production] without crediting the source,” or
“to commit literary theft,” which is to “present as new and original an idea or product
derived from an existing source”); and St. Onge 51-62 (definitions from such sources
as the Modern Language Association, language textbooks, and school catalogs).

2. In his concurring opinion in Jacobellis v. Ohio, Justice Potter Stewart con-
cluded that the motion picture at issue was not “hard-core pornography” (197). Be-
cause writing about plagiarism can make one hyperaware of the need to credit sources,
I feel compelled to note that I arrived at the comparison of plagiarism to pornography
before reading a similar comparison by K. R. St. Onge (51). My hyperawareness is
such that I also feel compelled to cite Thomas Mallon’s discussion of the need while
writing about plagiarism to be especially scrupulous in citing sources (125).

3. The Copyright Act of May 31, 1790; the Copyright Act of February 3, 1831;
the Copyright Act of 1870; and the Copyright Act of 1909.

4. The asterisk indicates the page in the original edition, according to legal cita-

tion convention.
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those limitations are of questionable legality. This public anxiety, in turn, re-
inforces a view that the law must be as it is perceived by allowing false pro-
tection notices to stand without direct legal challenge. Such challenge is likely
to come only from those with profit motives and a team of lawyers, from cor-
porate holders of copyright, who will challenge only creations sufficiently
popular to be profitable or sufficiently incisive to be embarrassing. Since prof-
itability is incorporated into the criteria for determining fair use, such chal-
lenges are more likely to be decided in favor of megaholders, creating prece-
dent for arguing subsequent cases involving fair use—and, eventually
personal use. Intertextual innovations like the collage rant become increas-
ingly risky.

We have already prepared the ground for a postmodern generation’s artis-
tic and critical work to be declared illegal or to be perceived as such, making
into brute fact the warning that copyright extensions of 1976 and later provide
the means to use copyright for censorship (Patterson and Lindberg)—that is,
to use copyright for suppressing texts troubling to the economic and propri-
etary status quo. Those texts of the most apparent value, those which gather a
following and thus come to the attention of copyright holders, would be most
subject to litigation. If such litigation or the threat of it succeeds in suppress-
ing GenX texts at home in a postmodern world, then we have acquiesced in a
generation’s being represented in the cultural canon onl y by its less appealing
and less incisive texts. We risk losing the collage rant, one of GenX’s most
creative modes of civic and artistic literacy. The legally permissible cultural
legacy we leave to our grandchildren and great-grandchildren will have been
stripped by law or by intimidation of its best and brightest, at the least, of some
of its most interesting. We have already set the climate of intimidation (Pat-
terson and Lindberg’s “in terrorem effect”) such that some of the most inno-
vative work might never get beyond its creator’s mind and certainly not be-
yond his or her mailbox—in direct contradiction to the constitutional mandate
for copyright.
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