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COUNTERFEITING BOOKS.

% L) L3 *
w—,.,rowm, who consider the publication of a

c\r,, bl - . .
Auail bl . , , book as the use of the property in a copy
YR 2oy - o 4 ., 7 ir 7 N i . p_ (4] 5507 H i 1 i 4 < -
Call 4 KcinsT . &w\m?\m\&‘ Ny Fobt U Kascsas (w w.:mrmw 1e possessor came by it as a manu
/iy / script frony the author, or as a transcript of it.

from an actual editor), and then, howcver, by
the reservation of certain rights, whether of
the author’s, or of the editor’s, who iz putin
possession by him, have a mind to limit the
use still to this, namely, that it is not per-
mitted to counterfeit it, can thereby never
attain the end. For the author’s property in
his thoughts er sentiments (though it were not
granted that such a property has place accord-
ing to external laws) remains to him notwith-
standing the counterfeit; and, asan cxpress
consent of the vendees of a book to such a li-
mitation of their property cannot have place,*
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* Would an editor attempt to bind every body, who

b wwrchased his work, to the conditior, to be accused of em-
wﬁ&::n the property of andther intrusted so him, if either

ally, or by his inconsidérateness, the copy, which

intent
lie W_:n wsed, were used for the ﬂ:n—«c; of counserfeiting ?
Nobodv would consent to.this: because he would z_nn«cm

expose himself to every sortof trouble about thenguiry an
the defence. The work would therefore remain upon the
editors hands,
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how much less would a mevely presu
g - ’ i ‘ Yy presumned one
suflice to their obligation?

. I believe, however, to have reason to coy
sider the publication not as the trading s,E.
%OOL,@ i one's own name, but as the :.M:SQ_
ing of business in the name of anotler , to wi

’ &
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the author, and in this manner to be able ¢
represent castly and distinctly the 45.05:?%
ness of counterfeiting books. My m_i::wm_ )
which proves the editors right, is ..Hm::w:ﬂm
tostnation; frer which follows a se-
cond, wherein the counterfeiter's pret .
shall be refuted. pretension

I.

Deduction S R )
Ol Q\ the Editor's Nrm.rw against the

Qo::wmm\mmtf

- Whoever transacts another’s business in
his name and vet against his will, is obliged
to give up to him, or to his m:o,.,:mé all the
‘profits that may arise therefrom, and \»W ~.,o Hair
m: the Toss, which is :::.cr%,ofdiwo:mw,ﬁ
either the one or the other. h o

Now te counterfeiier is he, who transacts
m:cm_r_i,,u, w.:,f_:Fj.,/_ m::., :::::._,“,v and so cwﬂ
reretore he is oblirec iv 1o 1

author, or to his m:c:,wmm %TMVQMMWMMWMM the

~¢.:c\ :.\ the Major.

. Em ihe agent, who intrades himself, acts
.t M :_E:m of another in a manmner not per-
ed, he has no claim to the profit, which

, -
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publication. — Here every thing depen
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arises from this business ;3 but he, in whose
name he ¢arries on the bu-iness, or another
atorney , to whose charge the former has
committed it, possesses the right, teo appro-
priate this profit to himself, as the fruit of
his property. Besides, as this agent injures
the possessor’s richt by intermeddiin. nullo
jure with others atlairs, he must of neessity
pay all damages sustained. ‘This lies bevond
4 doubt in the elementary conceptiors of the

law of nature.

N.woo\. En the AMinor.

The first point of the minor is, That the

editor transacts the business of another vﬁ.—* the

s on
the conceptian of a book, ur of a wiiting in
%mbm;_, as a labour of the author’s. and on
the conception of the editor in general (whe-
ther he be attorney or not). Whether a book
be a commodity, which the auth either
mediately or by means of another, can trafls

with the public, herefore, =lienate cither win
ain vights; or

or without reservaiion of cert

. te 3 .- \.m < ey
whether itis notrather amere use of 7it? poiwers
which he can concede, it is truc, foO

k4

(opera), ]
others, but never alienate? Again, Whether .
the editor transacts his business in his ow? v B
name, or another's business in the name ¢ ,

another?
. &
In a book as a wriing the author mﬁg?

his reader; and he, who printed it, sy
by his copies not for himself, but entirely 1n
; P s th
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z._m.. name of the author. The editor exhibit,
him as m_::i,:.ﬁ .T:r:a_.dm and mediates by
the delivery of this speech to the public. Tet
the cop? oi this speech, whether it be in the
?,~.:;.u;___~_m or in print, belong te whom it
ﬁ,._: 5 Yetto use this for one's self, or to tralfic
with 1, 15 a business, which every owner of it
may conduct in his own nanme and at pleasure
I..; to et any one spealk T:?:n:ﬂ to M:_r:mr.
his ,,;:.;.L. as such, 15 as much as to say  to
speale 1n his name, and, in a manner ? ,m;<
to the public, 4 writer lets vou _::t%,.oml_a\w
You et .__:.w or that literally by me. m.‘_:m.s‘mq
T._n. :::::;..:E even forthe liberty, which __.m
tasies, to speale publicly through me; I am
.?: the mediator of its w:_:.:,m,a vou; that
15 _:w doulii o _:,z:n../f which one can execute
moree name obanotaer only, but never in
onesown (as editor;. The editor furnishes
Jg\.w:u OWnhae the mute instrument :\., QMm
celi erme of a specel Q\. the author’s to the
w:&::,,,., but he ecan publish the said speech
A & consequently show himself as the
person, by awhom the author addresses Lhe
?Lm__.f. but inthe name of the author. r

he second point of the minor is. That

.rcs:::?;.\?_‘?‘w ::.?;._.i:.w::_ autl .f,, 5,
ness, not only .;.::3; any . .:.m.uw i c:&-
| any permission from

riling

rering JM a speech
5, as pictures, a
k tan event. VWhet
tecrg, wwhiel is thereby
and that Jiteral,
hit from what
ance, a speak-
v of othevs,

the
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the proprietor, but even contrary to his will,
For as he is a counterfeiter, only because he
invades the provinte of another, who 1s an-
thorized by the author himself to publish the
work; -the question is, Whether the author
can confer the same faculty on another, and
consent thereto. It is however clear, that,
as then each of them, the first editor and the
person afterwards usurping tae publicaticn of
the work (the counterfeiter), would manage
the author’s business with the same public,
the labour of the one must render that of the
other useless and be ruinous to both; there-
fore a contract of the author's with an editor
with the reservation, to allow to another still
the publication of his work, 1s w:::_.:&zmw
consequently the author was not entitled to
give the permission to any other (as counter
feiter), and the latter should nothave cven pre-
sumed this; by oc:mmn._:msnogro counierfeit-
ing of books is a business totally cenivary to
the will of the proprietor, and yet undurtaken
in his name.
From this ground it follows, that not ch
author, but the editor authorized by him, 1s

For as the former has entirely given
1is business

without re-
so the

lesed. .
up his right to the managing of 1

with the public to the editor and,
servation, to dispose of it atherwise; !
latter is the only proprietor of the transaction
of this business, and the counterfeiter en-
croaches on the editor, but not on the n_w:,o?
Dut as this right of transacting T:m:—omw
which, if nothing particular has been agree

— , . .—
on concerning it, may be done just as €W~<
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by another, is not to he considered of itself
as inalicnadle (jus personalissinman) ; the ed;.
tor, as he is invested with full Power, has the
facalty of making over his right of publicatiop
to another; and as the author must conseng
to this, he, who undertakes thre businesg from
the second hand, is not counterfeiter, jy,
nghitully authorized editor, that is, one, to
whon the editor, who was put in possession by
the author, has wansferred his plenipotence,

AL
.mm\,:wm tion 0\2:,, ﬁo::wmm\uiﬁ.x pretended Bighe

against the Lditor.

The question remains still to be answered
ﬁ-rﬁ.,::._.. as the editor abalienates the S,clm
of his anthor 1o the public, the consent of the
mm:,::,_ vind of course of the latter, who gave
him antlio vy to every use of it at pleasure,
conseuently 1o reprinting it, does not follow
from .v_:, iroperty in the copy, however dis-
FLTCCUe i may be to him ? For gain per-
hays cittced him to undertake with this risk
the ?:,.::..f,.x of editor, without excluding the
pur _Ei.;. rom it by an CXpress no::.ﬁunq be-
Canse this niight have heen huriful to his m:mm,
NeSs. —  That (he property of the copy does

not fo e o
E T:_:,f.: this :.‘.J_::Ec«c by the followine
~::E..::i::ﬁ ] i

A persongl positive richt against another
an never be deri ! frou, . ,
. C denved from e Property of a
thing only, g

But

TAEATISES, 233

But the right of publishing a work is a
personal positive right.

Therefore it never can be derived from the
property of a thing (the copy) only.

Proof of the Major.

With the property of a thing isindeed con-
joined thenegative right, to resist any one, who
would hinderme from the use of it at pleasure;
but a positive right against a person, to demand
of him to perform something or to serve
me in any thing, cannot arise trom the mere
property of a thing. It is true this latter might
by a particular agreement be added 1o the con-
tract, whereby I acquire a property from any
body: for example, that, when I jurchase a
commodity, the vender shall send it 10 a cer-
tain place free from experces. But then the
right against the person, to do some hing for
me, does not proceed from the mere property
of my purchased thing, but from a particular
contract. . :

Proof of the Minor.

One has a right in the thing, which hecan
dispose of at pleasure in his oun name. But
what he can perform but in the nasme of an-
other, he transacts this business so, that the
other is thereby bound, as if it were trans-
acted by himself. (Quod Q:&,\z:w per aliun,
ipse fecisse putandus est).  Therefore my right
to the transacting of a business in the name
of another isa personal positive right, namely,




to- necessitate the author of the business to
guarinty something , to wit, to answer for
everv thing, which he has done by me, orto
which he obliges himself through me. Tha
publishing of the work now is a speech to the
public (by printing) inthename of the author,
consequentiy a business in the name of an-
other.  Therefore the right to it is a right of
the editor’s against a person: not merely to
defend himself in the use of his property at
pleasure against him;  but to necessitate him
to ackinowledge and to answer for as his own
a certain business, which the editor trans-
acts in his name, — consequently a personal
positive right.

The copy, according to which the editor
prints, 1s a worl af the author’s (opus), and
belongs toially {o the editor, after he has pur-
chased it, either in the manuseript, or printed,
and can do every thing with it he pleases, and
what can be done in his own name; for that
is a requisite of the complete right in a thing,
id est, property. DBut the use, which he can-
not make ot it but only in the name of an-
other, (videlicet, the author), is a Dusiness
(cpera), that this other transacts by the pro-
prictor ol the copy, whereto besides the pro-
perty a particular contract is requisite.

Now the publication of a book is a busi-

¥ ness, which can be transacted but in the

name of another (to wit, the author, whom
the editor presents as speaking to the public
through him); therefore the right thereto can-
not pertain to the rights, which adhere to the
property of a copy, but can become rightful

but

but by a particular contract with the author,
Who publishes without such a contract with
the anthor (or, when he has already granted
this right to another, as proper editor, with-
out a contract with him) is the counterfeiter,
who then leses the proper editor, and must
make amends to Lim for all damages.

Universal Observation.

That the editor transacts his business of
editor, not merely in his own name, but in
the name of another,* (to wit, the author),-
and without his censent cannot transa: i it at
ali, is confirmed from certain oblizations
which, according to universal acknowledg-
ment, he is laid under, 1If the autho:, after
he had delivered his manuscript to the editor
to be printed, and the latter had bound him-
self thereto, were dead; the editor has not
the liberty to suppress it as his property; but
the public has a right, in case of a want of
heirs, either to force him to publish the book,
or to give up the manuscript to another, who
offers to publish it. For it is a business,
which the author had a mind to transact with
the public, and which he accepted as trans-.
actor. It was not necessary that the public

should know of this promise of the author's,

* Thongh the editor is at the same time author, hoth bu-
sinesses are different! and he publishes in the characier of
a trader, what he wrote in the character of a man of lctters.

lut we may set aside this case, and restrict our axmc&:.::,
but to that, where the editer is not at the same tume the
anthor: it will afterwards be easy to 2xtend the consequence
to the first case likewise, ’
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or to accept of it; itacquires thisrightagainst
the editor (to perform something) by the law
only. For he possesses the manuseript buton
conditicn, to usc it for the purpose of a busi.
ness of the author's with the public;  but this
obligation towards the public remains, though
thiat town:ds the author has ceased. Here a

richt ¢f the public to ihe manuscrivt 1s not
built upon. . upon a buwsiness with the au-
thor. :..oid the editor give oul the author’s

work, alter hos death, muti‘ated, falsified
or interpolated, or lei the necessarv number
of copies for the demand be wanting;  the
public would be « iited 1o dorce him to
more justness, and . auent the number
of the copies, but ot ise to provide for
this elsewhere. Al wi i could not have
place, were the editor's rigiit not deduced from
a business 1hat he transacts between the an-
thor and the public in the navic of the former.

T'» this ebligation of the editor’s, which
will probably be eranted, a right founded
thereupon must however correspond, namely,
the right to all that, without which that obl-
gation could not be fulfilled. This is, That
he shall exerci.e the right of publication ex-
clusivelv, because the rivalvy of others in his
business would render the transaction of it
practicatly mpossible for him,

A copy ofworks of art, as things, which
was rightfully acquired, may be imitated, or
otheswise modelled at pleasure, and those
imitations publicdly sold, without requiring
the consent of the author ofjihe original, or

PR 2 NN b he oo
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his ideas. A drawing, which any one has
delineated, or got engraved by another, or
executed in stone, in metal, or in stucco,
may be copied, and the copies publicly sold;
as every thing, that one can perform with
his thing in his oitn name, requires not the
consent of another.  Lippert's [lactyliotec
may be imitated by every possessor of it, who
understands it, and exposed to sale, and the
inventor of it has no right to complain of en-
croachment on his business.  For it is a work
{opus, not opera, alterius) which cvery body,
who possessas it, may,withouteven mentioning
the name of the inventer, alienate, of ncE.mM
imitate, and use in public tralfic in his own
name as his own. DBut the writing of another
is the speech of a person (opera), and who-
ever publishes it can speak to the public but
in the name of this other, and sav nothing
more of himself, than that the author Emraw
the following speech to the public through
him (tmerxsis Bipliopole) For it is a con-
tradiction, To make in his own name a
speech which, according to his owa notice,
and conformably to the demand of ithe public,
must be the speech of another.  The reason
why all works of art of others mav be imi-
tated for public sale, but books, which have
their editor already put in possession, dare
not be counterfeited, lies in this, That the
former are worhs (operay, the latter acts
(opere), those may be as things cxisting of
themselves, but these can have their existence
but in a person. Consequcntly these belong

to
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to the person of the author exclusively;* and
he has an inalienable right (jus personalissi-
mmuon) always to speak himself through every
other, that is, nobody dares make the same
speech to the public but in his (the author’)
name. DBut when one alters (abridges, aug-
ments, or retouches) the boolk of another so,
that it would now be even wrong to give it
out under the name of the author of the origi-
nal; - the retouching in the proper name of
the publisher 18 no counterfeit, and therefore
niot prohibited.  For here another author
transacts by his editor another bjisiness than
the first, and consequently does not intrench
on his business with the public; he repre-
cents not that author,as speaking through him,
but another. The translation into another
language cannot be held a counterfeit; for
itisnotthe same speech of the author, though
the thoughts may be exactlv the same.

Were the idea of a copyrizht, or of the
publication of books in mozm?f bottomed
upon here, well-understood, and elaborated

(as

* The author and the proprictor of the copy may both
mav of it with equal right: tis my bock! bt in a diffe-
yent seuse.  The lor ner tales the book as a writing, or a
m*_a:n:“ the Jatter as the wte instrinnent merely of the
delivering of the speech to him, or to the ﬁ:f:o. that 1s,
s copv. This might of the author's however is no right i
the thing . o the copy (for the proprictor may burn
it hef. innate Lit, in his own person,
to wit, 1o from reading it to the public
ut Ins consent, i conac can by no means be
presumed, because hie has already given it “exclusively to
auother, ’
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(as T flatter myself it is possible) with the ele-
gance requisite to the Roman juridical learn-
ing; the complaint against the counterfeiter
might be brought before a court, withont first
needing to ask on that account for a new law.







