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The Author as Proprietor:
Donaldson v. Becket and
the Genealogy of Modern Authorship

b The coming into being of the notion of “author” constitutes the privileged moment of
individualization in the history of ideas, knowledge, literature, philosophy, and the
sciences. Even today when we reconstruct the history of a concept, literary genre, or
school of philosophy, such categories seem relatively weak, secondary, and superimposed
scansions in comparison with the solid and fundamental unit of the author and the
work.

—Michel Foucault, “What Is an Author?”!

I

O~ Fripay, 4 FEBRUARY 1774, the House of Lords, acting as the
final court of appeal for Great Britain, began to hear arguments in the landmark
case of Donaldson v. Becket. “The great cause concerning literary property” was at
last about to be definitively resolved. Immediately at issue was whether Alexander
Donaldson, a Scottish bookseller who had built a successful business on cheap
reprints of the classics, had acted as a pirate when six years before he published
an edition of James Thomson's The Seasons, a work for which Thomas Becket and
a group of other London booksellers and printers claimed the copyright. The
principle in question was whether literary property was a statutory right, a limited
creation of the state, or a common-law right and therefore absolute and per-
petual. Did the Statute of Anne (1709), the long-standing copyright law under
which the term of copyright was strictly limited, determine the whole extent of
protection, or did the statute merely supplement the common-law right? Becket
and the respondents asserted the theory of an underlying common-law right and
the principle of perpetual copyright. Donaldson maintained that once the twenty-
eight-year maximum term of copyright under the statute had expired a work was
freely available.

Donaldson v. Becket was before the House of Lords for nearly three weeks until

on 22 February the peers voted in favor of Donaldson and the principle that

b copyright should be limited in time. Throughout the proceedings public interest
was intense. On the first day of argument, according to a letter from London in
Donaldson’s newspaper the Edinburgh Advertiser, several hundred peopie had to

be turned away for lack of space,? and the Morning Chronicle reported that the
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“House below the bar was . .. exceedingly crowded,” and that “Mr. Edmund
Burke, Dr. Goldsmith, David Garrick, Esq; and other literary characters, were
among the hearers.”® Samuel Johnson probably was not present but he was, as
one would expect, interested. On 7 February he wrote James Boswell noting that
the question of literary property was before the Lords, that their friend Arthur
Murphy had drawn up Donaldson’s case, and that he himself opposed making
copyright perpetual.* Meanwhile, the London newspapers devoted multiple col-
umns to the proceedings, reporting the arguments of the lawyers and judges in
great detail, and they printed dozens of letters to the editor from lawyers, book-
sellers, and others commenting, often very colorfully, on the case as it was devel-
oping. The general interest even spawned at least one rather feeble joke. Having
been reprimanded for stealing an old woman'’s gingerbread cakes baked in the
form of letters, a cheeky schoolboy was supposed to have defended himself by
explaining that “the supreme Judicature of Great Britain had lately determined
that lettered Property was common.”®

“No private cause has so much engrossed the attention of the public, and
none has been tried before the House of Lords, in the decision of which so many
individuals were interested. During the whole time of its duration in the House
of Lords, (three weeks including adjournments, and eight days debate) a great
number of peers were present, and paid the greatest attention.” So reported the
Edinburgh Advertiser after the decision was rendered,® and though Donaldson’s
paper can hardly be regarded as a neutral source there is no reason to doubt its
assertion about the perceived significance of the case at the time.

Why was there such general interest in Donaldson v. Becket? For one thing the
case represented the climax in a commercial and legal struggle between the book-
sellers of the capital and those of the provinces that had been going on for the
better part of a century. In 1694 the Licensing Act, the statute that regulated the
British press, had been allowed to lapse because it was apparent that it was oper-
ating primarily as a restraint on trade. Most affected negatively were the small
group of powerful London booksellers who under the ancient rules of the Sta-
tioners' Company had come to control nearly all the old copyrights of value. This
group, whose dominance of the book trade was threatened by the provincial
booksellers of Ireland and Scotland (who were not bound by the rules of the
Stationers’' Company), petitioned Parliament for permission to bring in a bill to
regulate the trade, and in 1709 the Statute of Anne, the world's first copyright
act, was passed.” The statute was essentially a codification of long-standing prac-
tices of the Stationers’ Company, but, whereas under the guild regulations copy-
right was perpetual, under the statute the term was limited to fourteen years with
a possible second term if the author were still living. For books already in print
the statute provided a twenty-one-year term. The London booksellers were, for
obvious reasons, dissatisfied with this aspect of the statute. For a time they sought
parliamentary extensions of the terms, but these attempts were unsuccessful, and

REPRESENTATIONS

in any case what they really wanted was confirmation of the customary perpetual
copyright of the Stationers’ Company. Starting in 1735, therefore, after the expi-
ration of the twenty-one-year term for existing copyrights, the major copyright
holders turned to the courts, first to seek injunctions in particular cases that they
regarded as piracy, and later to establish in principle that copyright was a
common-law right and therefore continued in perpetuity despite the specifica-
tions of the statute. The first case in which the common-law issue was directly
confronted was Tonson v. Collins (1760), which came before the Court of King’s
Bench under the formidable Lord Mansfield, the founder of English commercial
law. But when it emerged that Tonson and Collins were acting in collusion in
order to test the law on the matter the court refused to proceed to judgment. A
decade later, however, in the landmark case of Millar v. Taylor (1769) the London
booksellers secured the judgment they wanted. By an unprecedented split vote
of three judges to one the Court of King’s Bench affirmed the common-law right
of literary property and the principle of perpetual copyright. Donaldson v. Becket
in 1774 was in effect an appeal of Millar v. Taylor, and the Lords’ decision against
the perpetuity constituted a dramatic reversal of the earlier judgment.®

Because the issue that climaxed in Donaldson v. Becket was so fundamental, the
entire publishing industry was implicated, and being directly concerned with the
outcome the press naturally focused special attention on the matter. “There
hardly exists a person connected in the most distant manner with the press, who
will not, in some degree, be affected by the event of this appeal,” wrote William
Woodfall in the Morning Chronicle as he acknowledged his own warm interest in
the outcome of Donaldson v. Becket.® Moreover, the economic stakes were felt to be
truly great. A paragraph that appeared in the Morning Chronicle and in a number
of other places after the decision claimed that as a result of the Lords’ vote a vast
amount of property by contemporary values had been annihilated:

By the above decision of the important question respecting copy-right in books, near
200,000 1. worth of what was honestly purchased at public sale, and which was yesterday
thought property, is now reduced to nothing. The booksellers of London and Westminster,
many of whom sold estates and houses to purchase copy-right, are in a manner ruined;
and those who after many years industry thought they had acquired a competency to
provide for their families; now find themselves without a shilling to devise to their
successors.'®

Whether the London booksellers’ panic was justified is doubtful—they were by
no means ruined by the decision—but the note of desperation that marks their

utterances is probably sincere enough. The works of Shakespeare, Bacon, Milton, !

Bunyan, and others, all the perennials of the book trade that the booksellers had
been accustomed to treat as if they were private landed estates, were suddenly
declared open commons.

The struggle over copyright also had an ideological dimension, and this, too,
contributed to the general interest, for the contention brought into play deeply
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