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   Executive Committee 
    Monday, December 9, 2013 

     1:30p.m. – 3:30p.m. – Adelbert Hall, Room M2 
 

AGENDA 
 
.        

            1:30 p.m. Approval of Minutes from the November 15, 2013              S. Russ  
                         Executive Committee meeting, attachment    
   

1:35 p.m. President’s Announcements                B. Snyder 
 
 1:40 p.m.         Chair’s Announcements               S. Russ 
  
 1:45 p.m.  Reaffirmation of TOEFL Score Requirement,            R. Bischoff 
   attachment 
  
            1:55 p.m. FSCUE: Statement on Value of the On-Campus  L. Stark 
   Residential Experience, attachment 
 
            2:05 p.m. FSCUE: WSOM Minor in Leadership, attachment  S. Case 

 
2:10 p.m.         FSCUE: CAS Minor in Creative Writing, attachment M. Grimm 
 
2:15 p.m. Review of Faculty Comments on Interim Sexual  
                        Misconduct Policy, attachment                 S. Russ 
  
2:40 p.m.        Approval of December 17, 2013 Faculty Senate              S. Russ 

                                   Agenda, attachment        
     
             
 

 



     Faculty Senate Executive Committee 
      Minutes of the December 9, 2013 Meeting 

Adelbert Hall, Room M2 
 

 
Committee Members in Attendance 
Bud Baeslack, Provost  
Susan Case, WSOM 
Robin Dubin, Past Chair 
John Fredieu, WSOM  
Patricia Higgins, SON 
Mark Joseph, MSASS  
Katy Mercer, LAW 
Sandy Russ, Chair 
Barbara Snyder, President     
Rebecca Weiss, Secretary of the University Faculty                                                                            
 
Committee Members Absent 
Robert Savinell, CSE 
Benjamin Schechter, SODM  
Glenn Starkman, CAS                               
 
Others Present 
David Carney, Chair, By-Laws Committee 
Mark De Guire, Chair, FSCUE 
Frank Merat, Chair, University Libraries 
 
Guests: 
Rick Bischoff, Vice President, Enrollment Management 
Louis Stark, Vice President, Student Affairs 
Marilyn Mobley, Vice President, Office of Inclusion, Diversity and Equal Opportunity 
Colleen Treml, Deputy General Counsel 
 
Call to Order   
Professor Sandra Russ, chair, Faculty Senate, called the meeting to order at 1:30 p.m.  
 
Approval of Minutes 
The minutes of the November 15, 2013 meeting of the Faculty Senate Executive 
Committee were reviewed and approved.   Attachment 
 
President’s Announcements 
The President said that it is unlikely that the Provost will be able to attend the meeting 
today.  Otherwise she had no announcements. 
 



 
Chair’s Announcements 
Prof. Russ made the following announcements: 
 

1. Professor Robert Savinell has agreed to run for chair-elect for the remainder of 
the 2013-14 academic year.  Prof. Russ is still looking for a second candidate.  If 
she hasn’t found anyone by the end of the week, she will seek approval from the 
committee to include just one candidate on the ballot.  A committee member 
suggested that all attempts to secure a second candidate be documented. 

 
The President asked whether the Faculty Handbook requirement for two chair-
elect candidates is feasible considering the time and effort spent each year to 
identify two candidates. Perhaps this should be considered as part of the 5-year 
review of the Faculty Handbook.  The committee felt that it was most important 
for Senate leadership to rotate among the various schools and for the candidate 
to be vetted through the Senate Nominating Committee. 
 

2. Professor Susan Case, WSOM, agreed to give the Executive Committee report at 
the December 17th Faculty Senate meeting. 
 

3. The Executive Committee of the CWRU Board of Trustees, at its December 10th 
meeting, will consider whether to approve the amendment to Chapter 2 of the 
Faculty Handbook changing the name of the Budget Committee to the Finance 
Committee and revising its charge.  
  

4. Executive Committee members representing the college/schools will be asked to 
report on the activities of their individual schools during the spring semester 
meetings.  Standing committee chairs will also be asked to give reports. 

5. The question of whether to revise the endowed professorship section of the 
Faculty Handbook to reflect the current practice of awarding endowed chairs to 
non-tenure track faculty will be referred to the Faculty Senate By-Laws 
Committee for consideration.  
 

6. Comments/suggestions received on the Faculty Handbook will be compiled and 
brought to the Executive Committee for review during spring semester meetings.  

 
Reaffirmation of TOEFL Score Requirement 
Rick Bischoff reported that one year ago the Faculty Senate had approved a 
recommendation from FSCUE to maintain the minimum TOEFL score requirement of 90 
for fall 2013 applicants rather than increasing it to 100 as had been approved in 2011.  
The recommendation contained a provision whereby the FSCUE Admissions and Aid 
Subcommittee would revisit the issue annually and commit to maintaining the quality of 
the international student population at CWRU.  The current recommendation is to 



reaffirm the approved recommendation and maintain the TOEFL score requirement of 
90 for the fall of 2014. It is expected that this will be the last year that the score 
requirement remains at this level.  Data distributed at the meeting showed that the 
admissions office has made great strides in increasing both the number and quality of 
international students at CWRU.  69% of all international undergraduate students who 
enrolled in 2013 and who submitted TOEFL scores had scores greater than or equal to 
100 as compared with 52% in 2012 and 28% in 2011.  While 100 is CWRU’s ultimate goal 
(and the standard for highly selective universities), CWRU stepped up its efforts to admit 
international students later than other universities, so more flexibility is needed to 
reach the university’s enrollment goals.  The Executive Committee voted to place this 
issue on the agenda for the Faculty Senate meeting.  Attachment  
 
FSCUE: Statement on Value of the On-Campus Residential Experience 
Louis Stark presented a statement on the value of the CWRU on-campus residential 
experience. The statement had been endorsed by FSCUE.  Approximately 80% of 
undergraduate students live in residence halls and Greek houses on campus.  While 
juniors and seniors are not required to live on campus many have expressed interest in 
doing so. The Offices of Student Affairs and Undergraduate Studies are working 
collaboratively to strengthen the undergraduate student experience at CWRU and 
believe that when students live together on campus it makes a significant difference in 
the quality of the experience.   The Executive Committee voted to include the statement 
on the agenda for the Faculty Senate meeting.  Attachment 
 
FSCUE: WSOM Minor in Leadership 
Professor Susan Case, WSOM, presented the proposed minor in leadership from the 
Organizational Behavior department at WSOM.  This will be the first time that the 
Organizational Behavior department has offered undergraduate courses. The minor will 
consist of five courses; two required courses and three electives.  All but one of the five 
courses are currently being offered. The minor is intended for non-WSOM students and 
these students are already taking a number of the courses.  The Executive Committee 
voted to include the minor in leadership on the agenda for the Faculty Senate meeting.   
Attachment 
 
FSCUE: CAS Minor in Creative Writing 
Professor Mary Grimm, CAS, presented the minor in creative writing.  The minor is 
offered by the English department and consists of 5 courses; three in creative writing 
courses and two literature courses.  The courses are extremely popular and the minor 
will be particularly attractive to prospective students.  In response to a question about 
the number of required literature courses, Prof. Grimm explained that English majors 
can always take other creative writing classes and that the minor is geared more 
towards students without literature backgrounds.   The Executive Committee voted to 
include the minor in creative writing on the agenda for the Faculty Senate meeting.  
Attachment 
 



Review of Faculty Comments on Interim Sexual Misconduct Policy 
Professor Steven Garverick had charged six of the Senate standing committees with 
review of and comment on the Interim Sexual Misconduct Policy.  The committees sent 
their comments to Prof. Russ and she summarized them in a document made available 
to the Executive Committee on the Google site.  The FS By-Laws Committee’s comments 
were also posted on the Google site since their comments were lengthy and detailed.   
 
The first discussion point related to education of the university with respect to the 
policy.  Marilyn Mobley said that she presented many information sessions on campus 
over the past semester.  She is considering creating a brochure and holding an open 
forum also.  She didn’t believe that the policy itself should include information on 
education and training as had been suggested. She also mentioned that new faculty and 
staff receive detailed information on the policy during orientation.  A committee 
member said that since the policy is so dense, it would be helpful to have a road map for 
guidance.     
 
The committee discussed the issue of confidentiality when a victim doesn’t want to 
report the incident.  Colleen Treml said that the university will always weigh the desires 
of the victim with the safety concerns of the community.  The victim is not required to 
participate in a hearing and will always be informed of his/her rights.  Community 
members who overhear discussion of an incident are required to report what they 
heard. The university’s policy is to err on the side of caution and to consider the best 
interests of the entire community.  
 
The committee discussed the need to establish clear steps to protect a victim.  While 
resources are listed in the policy, in an immediate crisis, a road map, as referred to 
above would be very helpful. 
 
Faculty were concerned that the parties are prohibited from having legal representation 
at the university hearing. Colleen Treml said that they are entitled to consult with 
counsel outside the university process but allowing attorneys to attend the hearing 
would create an adversarial climate.  This is consistent with guidelines for other 
university proceedings.  A committee member questioned whether a party who doesn’t 
wish to speak during the hearing would be disadvantaged.  Colleen Treml said that the 
policy explicitly states that no bias is permitted in this situation.  
 
Since there was insufficient time remaining to continue discussion of the policy, Prof. 
Russ asked the committee to review all of the materials posted on the Google site.  A 
significant amount of time at the Faculty Senate meeting will be spent in further 
discussion of the policy. 
 
Approval of December 17th, 2013 Faculty Senate Meeting Agenda 
The Executive Committee approved the agenda for the December 17th, 2013 Faculty 
Senate meeting with a couple of changes.  The Report from the Office of International 



Affairs was removed to allow more time for discussion of the Interim Sexual Misconduct 
Policy and the discussion of the  policy was moved to the last item on the agenda.  

The meeting was adjourned at 3:30p.m. 

Approved by the Faculty Senate Executive Committee 

 

Rebecca Weiss 
Secretary of the University Faculty 
 

 
 
 
 

 

 



The FSCUE Subcommittee on Admissions and Financial Aid recommends maintaining the Fall 2014 TOEFL 
requirement of 90 with continuing efforts to increase the TOEFL scores without sacrificing international 
admission goals. The committee will revisit this annually and make a commitment to maintaining the 
quality of the international student population at Case Western Reserve University. 
 



FSCUE STUDENT LIFE RESOLUTION 
  
As the University seeks to build its undergraduate enrollments based on 
an entering class of 1250 students, we affirm the value and importance 
of an on-campus, residential experience for undergraduates.  Such an 
experience should bring faculty, staff, and students together in pursuit 
of the full range of our developmental goals for undergraduate 
education.  We urge that planning be based on the assumption of 
continuing our current residence requirements and the ability to offer 
on-campus housing to all students who request it. 
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MEMORANDUM 

TO: Sandra Russ, Faculty Senate President 

From: Dave Carney, Chair 
 Faculty Senate Bylaws Committee 
 
Re: Proposed Sexual Misconduct Policy 

Date: December 5, 2013 

 

The Faculty Senate Bylaws Committee would like to make the following comments 

about the proposed Sexual Misconduct Policy.  We begin by thanking the drafters of this policy 

for their hard work at a thankless task.  The Department of Education’s “Dear Colleague” letter 

imposed a number of mandates upon the University, and required the University to combine its 

existing Sexual Assault and Sexual Harassment policies.  That forced combination caused most 

of our concerns, and we recognize that there are no perfect solutions to some of these concerns.  

With that said, however, we wish to note three basic areas of concern:   

1. First, the draft policy is too long and hard to understand.  As a result, it sometimes fails to 
sufficiently protect those it should, fails to clearly state the University’s rules for sexual 
misconduct, and those applying or consulting the policy may find it hard to interpret or use.   
 

2. Second, the policy does not do as much as it could to protect the victims of sexual assault.  
The policy does not clearly authorize immediate action to remove victims from dangerous 
situations, does not clearly communicate how first responders can best protect victims, and 
does not include procedural safeguards to protect victims of sexual assault, including “rape 
shield” rules like those adopted in all 50 states.  
 

3. Third, although the policy provides the minimum level of due process required, we believe 
those accused of the most serious offences under the policy should have the right to counsel  
to assist in their defense.  Similar protections can and should be provided to complainants in 
such cases.  The existing policy allows well-connected and sophisticated respondents to use 
an attorney (such as a member of the law faculty) as their “advisor,” while barring the less 
well-connected from using an off-campus attorney.  We feel the right to have an attorney 
present at hearings which could result in firing or expulsion is an important procedural 
safeguard.  
 

Each of these concerns is explained in more depth below.  

1. THE POLICY IS TOO LONG AND HARD TO UNDERSTAND. 

   The federal government has required the University to combine its sexual harassment and 

sexual assault policies.  But as a result, the draft “sexual misconduct” policy is 25 single-spaced 
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pages long, full of procedural rules, definitions of prohibited conduct, possible sanctions, and a 

series of other provisions.  But the resulting mass of (admittedly necessary) legalese is not an 

easy read.  A non-lawyer reading this policy may have difficulty finding all of the relevant 

provisions.   

Ideally, the policy should be more user-friendly, providing rules prohibiting certain 

conduct, and clearly communicating those rules to everyone.  The policy provides carefully-

drafted definitions of prohibited conduct, but the length and complexity of these definitions 

makes the overall force of the policy less clear.  We think the policy could benefit from clearer 

statements and better organization, and offer the following specific suggestions: 

a. The policy would benefit from a clearer statement of the overall goals and standards 
of the University – a statement that no non-consensual sexual conduct of any sort is 
permitted, for example.  The policy contains such statements in a number of places, 
but re-writing to make such statements more prominent might make the organization 
easier to grasp. 
 

b. The policy should more prominently discuss the role of intoxicants in sexual 
misconduct, and state more clearly and prominently that those who are incapacitated 
cannot consent to sexual activity.  The policy communicates that those 
“incapacitated because of voluntary intoxication” are not capable of consent, but this 
is listed as example “f.” under the third paragraph under Consent (Policy, Consent, 
p. 6).  Given the prevalence of alcohol in most campus sexual misconduct, this 
example should be given more prominence or moved to the front of the text.  
 

c. A better table of contents, index, and page numbers would also make the policy 
easier to navigate. 
 

d. Finally, some of the definitions are incomplete or partial adoptions of criminal 
statutes.  The Policy defines “Forced Sexual Intercourse” as “sexual intercourse 
(oral, anal or vaginal) “with any object or body part” “by a person upon another 
person.”  But the policy does not define what “sexual intercourse” means – this is 
significant, because the criminal law generally requires the penetration of the mouth, 
anus, or vagina by a sexual organ in order to constitute “intercourse,” while the “any 
object or body part” language refers to more modern definitions of rape, which focus 
on non-consensual sexual touching.  It is not clear whether the University intended 
to make a choice between old-fashioned and modern rape definitions here, but the 
ambiguity is troubling. Similarly, the definition of “non-consensual sexual contact” 
contains some differences from the statutory definitions of gross sexual imposition.1   
 

                                                           
1 We recognize that we are suggesting both (a) that the policy is too long and contains too many definitions and (b) 
that the definitions are not precise and detailed enough.   



3 
 

   The Federal Government’s mandate that sexual assault and sexual harassment policies be 

combined causes another difficulty in tone, especially when investigative procedures are 

discussed.  “Sexual misconduct” covers a wide range of potential conduct, ranging from 

insensitive comments to criminal sexual assaults.  As a result, the procedures and punishments 

proscribed by a sexual misconduct policy must be flexible, to allow appropriate responses to 

everything from an inappropriate joke implying women are bad at math to a rape or other sexual 

assault.  Thus, the University’s existing sexual harassment policy allows for both an informal 

track involving “awareness, education, and/or facilitated discussion” and a formal track 

involving discipline, hearings, and potential sanctions. (Policy, p. 15).    

 But the Policy does not guarantee that complaints of rape will be assigned to the formal 

track.  Instead, ANY claim of sexual misconduct, from the least to the most serious, is to be 

investigated and then assigned to either the formal process OR the informal process.  (Policy, 

Role of the Designated Reporting Representative and/or Sexual Misconduct Investigator(s), p. 

15).  Perhaps recognizing that this provision fails to take claims of rape seriously enough, the 

“informal process” discussion on page 15 states that “NORMALLY, the informal process will 

not be used to resolve allegations of … Forced Sexual Intercourse.” (Policy, “Informal Process,” 

p. 15 (emphasis added by author of this memo).   

This “clarification” is itself unclear:  Why is “normally” an appropriate word choice 

here?  Because in “abnormal” rapes, the informal facilitation process may be appropriate?  We 

question the need for the conditional language “normally” here – if a rape occurred, it should not 

be addressed through “facilitated discussion.”  Any language leaving open the possibility that an 

instance of rape will be resolved by “education and facilitated discussion” trivializes the offense 

and sends a message that the University fails to take such complaints seriously.   

A similar unfortunate ambiguity covers the penalties for sexual misconduct, which are 

listed on page 20 of the policy.  Among the University-approved punishments for “sexual 

misconduct” are “a. Apology; b. Participation in educational … or management training; and c. 

“written warning.”  While these sanctions might be appropriate for certain types of sexual 

harassment or insensitive behavior, the policy does not clearly state that “apology” is not an 

appropriate remedy for rape.   
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The policy should be amended to clearly communicate that rape is taken seriously, and 

that serious accusations will be treated seriously by the University. The language of the current 

policy fails to accomplish that goal.  

Finally, the policy will be consulted by individuals with widely-varied levels of training 

and familiarity with University processes.  The policy might be consulted by any of the 

following: 

(i) victims checking to see if they can report conduct;  

(ii) a co-worker wondering if they should or must report; 

(iii) students; 

(iv) research or teaching assistants working in temporary appointments; 

(v) law enforcement personnel or campus HR and legal staff; 

(vi) student housing officers; 

(vii) faculty and/or students selected to serve as hearing officers for a formal hearing. 

 

   This wide range of potential audiences is one argument for two or more policies – trying 

to draft one document which can be all things to all persons is a daunting task, and clarity 

sometimes suffers as a result.  We urge that the drafters consider making the policy clearer, 

easier to navigate, and easier to understand, and that the policy be revised to communicate that 

the University takes claims of rape seriously.  

 

2. THE POLICY FAILS TO PROTECT VICTIMS OF SEXUAL ASSAULT 
 

   Our second broad set of concerns is that the policy does not sufficiently protect sexual 

assault victims. Partly, this is a function of the breadth of the policy and its lack of clarity, but the 

policy also fails to lay out clear and easy to follow rules for first responders. Instead, the policy 

focuses too much on the investigative aspects of a report of sexual misconduct. This is 

appropriate in cases where the complaint is sexual harassment, or where there is no ongoing 

threat to the physical or emotional health of the victim, but it inappropriate in cases of sexual 

assault. 

 Sexual assault is different.  Perpetrators of sexual assault often take advantage of 

individuals who are likely to be perceived as less credible, whether that lack of credibility is due 
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to lack of power, intoxication, immaturity, or some other perceived vulnerability. Disparities in 

power are common in many cases of sexual misconduct, and such disparities are one reason 

organizations need clear sexual harassment policies.   

For this reason, those responding to sexual assaults must be trained and prepared to take 

quick and decisive action to protect victims both from ongoing dangers to their health and from 

intimidation and harassment. There are several examples of recent high profile sexual assaults in 

the educational context which provide warning examples. From Florida State to Steubenville, 

sexual assaults in educational settings often involve victim blaming, retaliation against the victim 

by peers or friends of the accused, and a failure by authority to take prompt action to stop such 

harassment.  This all-to-common dynamic is one of the reasons why the Department of 

Education is now requiring colleges to treat sexual assault as a form of sexual harassment.   

But our policy does not communicate clearly enough that any retaliation by any person 

against a complainant cannot be tolerated, and the policy also does not spell out the types of 

remedies that the University and the law can provide to victims on an imminent or emergency 

basis.  Such remedies can include moving students out of a dorm where the assault occurred, 

making sure that non-witness peer groups understand that harassment of a victim may itself 

constitute sexual harassment, ensuring that medical treatment is provided to victims, and making 

sure that victims know that they may be entitled to a domestic violence protective order.   Many 

instances of sexual assault involve former or current romantic partners, and emergency shelters 

and temporary restraining orders are tools which can be used to protect victims and make them 

more safe.  The draft policy fails to focus first on the protection of the victim.   

Our university currently does an excellent job of protecting students, ensuring appropriate 

treatment, and coordinating with law enforcement when the victim reports problems to the right 

individuals.  But the draft sexual misconduct policy does not focus on victim prevention, and 

does not list available resources which exist to protect victims.  As a result, the extent to which a 

victim is protected and provided with appropriate resources many depend on who receives the 

complaint, and whether that person is aware that a resource or protection exists.  A clearer guide 

for first responders is needed.     

 The policy should be amended to more clearly guide first responders, identify University 

and other resources which can assist victims, and help first responders to protect victims of 

sexual misconduct. The policy should clarify that claims of sexual assault or other serious sexual 
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misconduct obligate the first responder to act to protect the victim, ensure the victim’s safety, 

and preserve evidence of any possible assault.  The “interim University Actions” section of the 

policy on page 14 allows “interim actions,” but the provision is focused on providing notice to 

the accused and a copy of the relevant policy, and only secondarily concerned with the safety 

and protection of victims.2   

The policy should be revised to reflect a greater awareness of victim dynamics in sexual 

assault cases.  Although written with a prosecutorial focus, this policy drafted by the New 

Hampshire Department of Justice might help provide a pattern: http://doj.nh.gov/criminal/victim-

assistance/documents/sexual-assault-protocol.pdf. 

 In addition, we believe that the hearing procedures in the policy should clarify that 

victims have the protections they would otherwise have in court.  The policy currently (and 

wisely) precludes cross-examination by the alleged perpetrator of an assault, but allows the 

respondent to suggest questions to the panel. The policy3 also states that victims should not be 

questioned about their past sexual conduct “unless relevant,” but provides no guidance as to 

when such conduct is “relevant.”  Under the rape shield laws passed by all 50 states, such 

questions are generally not “relevant” outside certain narrowly crafted exceptions.  At a 

minimum, panel members should be trained and prepared with awareness that certain subjects 

(such as an alleged victim’s alleged sexual promiscuity) are not appropriate questions. All 50 

states currently limit victim blaming or “slut shaming” in cases of sexual assault via a rape shield 

law.  A listing of those laws can be found at the link below,4 but the gist of them is that rape is 

not excused because the perpetrator thought the victim was “asking for it.”  University officials 

and hearing officers should be formally trained on the protections accorded by rape shield 

statutes.  And the policy should be rewritten to ensure that no victim of sexual misconduct at this 

University has less protection in an administrative hearing than they would in open court. 

 

                                                           
2 There is an “Emergency Room Examination” provision on page 22, after the formal hearing requirements, but no 
reference to this provision on page 14, where it might be consulted by a first responder.  Again, better training and 
organization is needed.  
 
3 Policy, Rights of the Complainant and Respondent, p. 15.  
 
4 http://www.ndaa.org/pdf/NCPCA%20Rape%20Shield%202011.pdf 

http://doj.nh.gov/criminal/victim-assistance/documents/sexual-assault-protocol.pdf
http://doj.nh.gov/criminal/victim-assistance/documents/sexual-assault-protocol.pdf
http://www.ndaa.org/pdf/NCPCA%20Rape%20Shield%202011.pdf
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3. THE POLICY UNFAIRLY LIMITS THE RIGHT TO COUNSEL 

Finally, we are concerned that the draft policy overly restricts the right to counsel.  There is no 

legal requirement that the University allow attorneys to participate in administrative hearings like 

those contemplated by this policy. And the university’s established policies bar attorneys who 

are not otherwise “members of the University community”5 from participating in grievance 

hearings or administrative disciplinary hearings.  While attorneys can complicate a hearing, we 

believe that the protections of an attorney’s advice may be worth it.  At the upper end of 

sanctions contemplated by this policy, an adverse finding at the disciplinary hearing could cause 

expulsion from school and loss of scholarship for students, and termination for cause for 

University employees accused of serious sexual misconduct.  

When the administrative hearing involves serious potential sanctions, we feel that it is 

appropriate to allow anyone subject to such sanctions to have access to the advice of counsel.  

This need not include the right to actually participate in the hearing or to question witnesses, but 

should include the right to give parties advice while the hearing is ongoing.   

Finally, as a practical matter, attorneys participate in formal hearings today. Faculty 

members at the law school have served as hearing officers, and also served as “support persons” 

under the existing procedure.  Thus, those who are well-connected enough to know an attorney 

who is a member of the “University community” have access to legal counsel; those who lack 

the connections, wealth or experience needed to find such a “support person” do not.  This is 

neither fair nor equitable.  

As such, if the potential sanction involved in an administrative hearing is sufficiently 

serious to warrant the participation of an attorney, we believe that all parties should be informed 

that they have the right to have an attorney present in the hearing and giving them advice.  

As a related note, the policy does not currently require the University to designate a 

possible range of sanctions – every offense can be dealt with the entire range of sanctions from 

apology to termination with cause or expulsion.  While this range of sanctions ensures flexibility, 

it fails to give adequate notice of how seriously the University treats the charge.  As a result, the 

policy should be amended to ensure that serious charges are treated appropriately by all 

concerned.   

 

                                                           
5 Policy, Pre-Hearing Procedure, pp. 18-19, ¶ 3 “Support Persons”. 
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CONCLUSION 

Again, we appreciate the drafters attempt to create a coherent sexual misconduct policy, 

and recognize the difficulty and the complexity of that assignment.  However, we believe the 

policy would be improved if the changes described here were implemented, including:  

 

1. A more user-friendly format, indexed and made easier to read, with more guidelines 
and decision trees to help those implementing the policy understand how it fits 
together; 
 

2. A more-victim focused and proactive set of instructions to first responders and 
hearing officers, ensuring that victims are kept safe and treated with appropriate 
respect; 
 

3. Changes to ensure that all participants know that they have the right to bring an 
attorney into the hearing as a “support person” if the charges against them involve the 
highest level of possible sanctions (termination or expulsion).  In addition, the policy 
should be revised to make it clear when such sanctions are a possible result of a 
formal hearing – the current policy lacks this basic notice provision.   
 

Respectfully submitted on behalf of the Faculty Senate Bylaws Committee, 
 
David Carney, chair. 
 

 

Cc: Faculty Senate Bylaws Committee 
 Rebecca Weiss 
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Summary of Feedback on Interim Sexual Misconduct Policy 
 
Prepared by Sandra Russ, Chair, Faculty Senate, Dec. 6, 2013 
 
 
We received very thoughtful feedback from the Personnel Committee, Graduate Studies 
Committee, Minority Affairs Committee, Women Faculty Committee, FSCUE, and the Bylaws 
Committee.  Because of the level of detail in their report, the Bylaws Committee report is in a 
separate document. 
 
The following is a summary of the points raised.  
 

1. What are the plans and procedures for educating the university community? What is the 
best way to communicate key details?  Perhaps, a  “What to do When” fact sheet would 
be helpful. 
 
Should the education and training process itself be spelled out in the policy statement? 
 
Make the whole report more “user friendly” (See report of Bylaws Committee). 
 

     
2. What is the procedure for maintaining confidentiality for witnesses who may  

    feel intimidated by coming forward? 
 

3. If the report comes from someone other than the victim (witness or third-  
    hand report), should the victim have the right not to have it pursued? 

        
4. Develop clear steps for protecting the sexual assault victim.   

 
“   … those responding to sexual assaults must be trained and prepared to take quick and 
decisive action to protect victims both from ongoing dangers to their health and from 
intimidation and harassment. There are several examples of recent high profile sexual 
assaults in the educational context which provide warning examples. From Florida State 
to Steubenville, sexual assaults in educational settings often involve victim blaming, 
retaliation against the victim by peers or friends of the accused, and a failure by authority 
to take prompt action to stop such harassment.  This all-to-common dynamic is one of the 
reasons why the Department of Education is now requiring colleges to treat sexual assault 
as a form of sexual harassment.” 
   
But our policy does not communicate clearly enough that any retaliation by any person 
against a complainant cannot be tolerated, and the policy also does not spell out the types 
of remedies that the University and the law can provide to victims on an imminent or 
emergency basis.  Such remedies can include moving students out of a dorm where the 
assault occurred, making sure that non-witness peer groups understand that harassment of 
a victim may itself constitute sexual harassment, ensuring that medical treatment is 
provided to victims, and making sure that victims know that they may be entitled to a 
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domestic violence protective order.   Many instances of sexual assault involve former or 
current romantic partners, and emergency shelters and temporary restraining orders are 
tools which can be used to protect victims and make them more safe.  The draft policy 
fails to focus first on the protection of the victim.   
 
Our university currently does an excellent job of protecting students, ensuring appropriate 
treatment, and coordinating with law enforcement when the victim reports problems to 
the right individuals.  But the draft sexual misconduct policy does not focus on victim 
prevention, and does not list available resources which exist to protect victims.  As a 
result, the extent to which a victim is protected and provided with appropriate resources 
many depend on who receives the complaint, and whether that person is aware that a 
resource or protection exists.  A clearer guide for first responders is needed.     
  
The policy should be amended to more clearly guide first responders, identify University 
and other resources which can assist victims, and help first responders to protect victims 
of sexual misconduct. The policy should clarify that claims of sexual assault or other 
serious sexual misconduct obligate the first responder to act to protect the victim, ensure 
the victim’s safety, and preserve evidence of any possible assault.  The “interim 
University Actions” section of the policy on page 14 allows “interim actions,” but the 
provision is focused on providing notice to the accused and a copy of the relevant policy, 
and only secondarily concerned with the safety and protection of victims.” (Bylaws 
Committee) 

 
5.  Concern about not having legal support at the hearing. There should be  

“changes to ensure that all participants know that they have the right to bring an attorney 
into the hearing as a “support person” if the charges against them involve the highest 
level of possible sanctions (termination or expulsion).  In addition, the policy should be 
revised to make it clear when such sanctions are a possible result of a formal hearing – 
the current policy lacks this basic notice provision.”  (Bylaws Committee)   
 

Also, regarding representation - The “Dear Colleague” letter only requires that if one side 
has the ability to bring counsel so should the other.  The Personnel Committee was 
concerned that offering counsel is not the same as being able to secure/afford counsel.  An 
offer to allow a student to seek legal counsel if a faculty member is also able to do so, may 
be meaningless if it is difficult to secure or afford counsel.  There was a concern that 
students may be disadvantaged if this option was given.  We cannot assume that parents 
would be able to assist...or even be aware of the situation. (Personnel Committee) 

 
 

6. Concern that individuals participating in the hearing would not know if the recording of 
the hearing could later be used in a legal proceeding.  If this answer is “it depends” then 
each party needs to sign a form that they understand that confidentiality cannot be 
guaranteed and that what they say in the proceedings could be used against them in a 
future proceeding.  If the answer is “no, these proceedings remain confidential” or “yes, 
if legal action is sought by either party at a later time, the recording will be turned over” 
then this needs to be clear.  This should be a signed form to indicate that each individual 
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(anyone that is present…not just the two most involved) signs.  (Personnel Comm.) 
 

7. Concern regarding a lack of stated consequences for individuals that provided false 
statements during the hearing.  There was no mention of what would happen to 
individuals who lied during the hearing.  What should individuals (who are present but 
not allowed to intervene or speak) do? In the past, these issues have been referred to 
outside committees but perhaps this could be addressed in the document. (Personnel 
Committee) 

 
8. Regarding the composition of the hearing committee, it was important to have     

members of both genders on the committee. 
 

9. It was mandatory to have a student on the hearing panel if a student was involved.  The 
current language allowing for this to not occur during summer breaks or exams is hard to 
justify.  There are students present on campus all year and we can work around exams if 
needed. 

 
10. Have a 1 page executive summary at the beginning of the policy.  

 
11. Publish the members of the board...not individual hearing panels, but a general list of 

who has volunteered and trained for these panels.  This would also help with 
transparency regarding the process - what school are represented, what is the training that 
takes place....and what to do if you are interested in being part of this process. 

 
12. One issue that arose in the Personnel Committee upon review of the sexual misconduct 

policy concerned the need to review policies that provided more detail regarding the 
Human Resources Consensual Relations Policy. “It is quite clear in the language of the 
sexual misconduct policy that consent may not be possible given an imbalance of power 
in the relationship/status of the individuals.  The problem that was identified is in the 
management of such a relationship/situation.  According to the website, the Human 
Resources policy regarding the management plan describes: a "management plan may 
include, for example, changing the supervisor, having a different faculty member 
evaluate academic or job-related work, or having the student change courses and may 
require cessation of either the personal or supervisory professional relationship.”  When 
discussed this was read to only address issues of direct grading for a current course or an 
immediate supervisory relationship.  This seemed inadequate given the language 
identifying sexual relationships between faculty and students (and other similar 
relationships) as a basic violation of professional ethics when one party has professional 
responsibilities for the other’s academic or professional future.  We would recommend a 
more robust description of the goals of a management plan be outlined and the relevant 
policies be reviewed.” 

 
Minor issues (wording) 
 
p. 5-  under unwelcome behavior- what does “it”  refer to- victim or perpetrator 
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p. 7-  last paragraph- most resources fall in the middle… of what 
 
               
 
Introductory paragraph (change in bold) 
 
Case Western Reserve University is a community based upon trust and respect for its constituent 
members. Sexual misconduct is a violation of that trust and respect and will not be tolerated. Members 
of the Case Western Reserve community, guests and visitors have the right to be free from sexual 
misconduct. All members of the community are expected to conduct themselves in a manner that does 
not infringe upon the rights of others. The purpose of this policy is to define sexual misconduct and the 
procedures the university uses to investigate and take appropriate action on complaints of sexual 
misconduct. When complaints are reported, the university will act to end any discrimination found to 
have taken place, prevent its recurrence, and remedy the effects on both individuals and the university 
community. This policy and the accompanying procedures shall serve as the only internal university 
forum of resolution and appeal of sexual misconduct complaints. 
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Accepted Standards for Investigation of  
Harassment and Discrimination Complaints 

 
Susan S. Case 

October 24, 2013 
 

I am doing a listing of what are the steps that are accepted practice for the investigation 
of harassment and discrimination complaints in the field. These are the standards I use in 
all my expert witness work when I am asked to examine the adequacy of the investigative 
process in sexual harassment, hostile work environment, sexual discrimination and sexual 
misconduct cases. These are compiled based on a request from the Faculty Senate 
Personnel Committee to assist this committee in providing feedback for the Interim 
Sexual harassment and Sexual Misconduct Policy. My comments are divided into 
sections as follows: (1) prior to the investigation; (2) the investigation; (3) making 
determination; and (4) overall reasonableness of investigation. 
 
Prior to the Investigation 

 
1. There is a logical process to follow in conducting an investigation. 

 
The investigation serves as the foundation for decisions made by organizations 
and for liability standards on prompt corrective action.  Because of the prominent 
role the investigation plays in personnel matters, it is important that it is done 
correctly and that specially trained investigators are used who know how to 
appropriately conduct a fair and thorough investigation.  In Bennett v. Progressive 
Corporation (N.D. New York, 2002) the court was critical of the organization’s 
investigation because there were no specific procedures followed in conducting 
the investigation. 
 
CWRU will have a stated set of procedures for sexual harassment and sexual 
misconduct. We need to make sure that it has very clear processes concerning 
how the investigation will be conducted including adequate due process. 
 

2. An investigation needs to be handled promptly. 
  

Although there is no clear-cut dividing line between gathering too much 
information and gathering too little, the investigation is not complete if it misses 
important information.  In Bennett v. Progressive Corporation (N.D. New York, 
2002) the court used the speed of the investigation as a strike against the 
organization since they felt that the case was too complex to be completed in an 
abbreviated period of time. 
 

3. Appropriate investigators need to be selected. 
 

Investigators need to be carefully selected, screened, and trained.  
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It is also important that the investigators selected have not had any relationship 
with any parties in the investigation.  
 
Gender differences in perception of sexual and gender harassment should be 
considered when choosing an investigator.  It is common practice for investigative 
teams to include members of both sexes.  Accepted guidelines recommend having 
the team of investigators be both male and female in order to improve the quality 
of the investigation (Levy & Paludi, 1997; 2002). There are many reasons for this.   
It provides credibility for both parties in the case, makes the investigation appear 
more impartial, introduces different gender perspectives into the process, and 
allows for corroboration of facts and views during the process (Cole, 1997; 
Ehrlich, 1997; Reese & Lindenberg, 1999).  
 
A mixed gender team is more knowledgeable about issues of diversity.  They are 
more likely to understand the different impact that certain events may have on 
men and women.  They understand the potential for different “truth telling” styles 
related to differences.  They are more likely to be aware of personal and 
organizational biases regarding behavior by culturally different employees.  And 
lastly, they better understand how diverse employees may approach a complaint 
or investigation, particularly when the investigator is significantly different from 
the complainant. For this reason female investigators usually interview female 
complainants who may be more comfortable with a female to talk about the 
complaint situation.  
 
Effective investigations are designed so the investigator becomes an effective 
advocate for speedy resolution of the complaint, including suggesting remedies to 
the injured individual, which in some cases could be the accused since many anti 
harassment policy include that false and malicious complaints may be subject to 
appropriate corrective action.  I don’t remember if our proposed policy has any 
consequences for this.  An investigation also is designed for correction of 
inappropriate behavior, prevention of inappropriate behavior, and the elimination 
or diminishing of employer liability. 
 

4. The investigators need to be neutral in how they conduct their investigation and 
remain unbiased in the pursuit of the facts.  

 
Good investigation is as much an art as it is a technical skill.  An effective 
investigator is unbiased in a pursuit of the facts.  Investigators need good “people 
skills” since they must develop rapport, intuitively unveil the truth, and guide 
others through an emotionally strenuous process. 
 
The investigator must be able to approach the situation in a way that does not 
place him or her in the position of acting as an advocate for the complainant, the 
accused, or management.  Neutrality must be maintained throughout the process, 
avoiding any judgment or conclusion until the investigation is complete.  
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It is important to ask open-ended questions about what may have happened 
without leading the witness and without foreclosing relevant information by 
prejudging the claimant, the accused, or relevant events. 
 
Investigator’s need to be aware of their own personal biases and cultural filters as 
well as how diverse cultural factors such as the ethnicity of those involved and 
their respective genders, generation, and other cultural influences may influence 
feelings, perceptions, behavior, and the lens through which the behavior 
experienced gets interpreted.  This has potential for different “truth telling” styles 
that are related to cultural differences. 
 

5. The investigators need to be trained and knowledgeable on the issues. 
 

Investigators must stay current on discrimination law, labor contracts, and equal 
employment opportunity law.  They need special training in how to interview 
victims of sexual harassment, as well as in-depth training to ensure the skills and 
knowledge are up to date concerning the latest court decisions on and advances in 
policy, training, and investigation.   How much training in these issues did the 
investigator’s have?  It is not even clear which group of individuals were actually 
involved in conducting the investigation.  
 
Investigators need to consider “diversity” factors when soliciting and interpreting 
evidence or they are likely to misevaluate it.  People are born with personality 
tendencies, but form most of their values and behaviors through an array of 
diverse cultural influences.  These include their gender, age, work experience, 
educational background, work experiences, occupation, organization, and 
management status.  These layers of internal, external, and organizational factors 
influence the filters that greatly affect interpretation and reactions to our 
environment (Gardenswartz & Rowe, 1994).  
 
The power of harassing behavior often lies in interpretation of the behavior as 
seen through individual filters.  To understand why a person feels harassed, the 
investigator must understand everything about the situation, roles, and diverse 
filters within each person and how they interact.  To understand the role diversity 
might play, the investigator should always ask the complainant about how she 
sees the behavior and its impact.  
 
The investigators also need to be very aware of their own cultural filters and how 
gender, generation, and other cultural influences may affect their perceptions and 
behavior.  They need to understand when their filters may help understand the 
impact of behavior and when the filters create blind spots that prevent seeing the 
situation objectively. Are our CWRU investigators trained to be aware of filters 
they use?  
 

The Investigation 
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6. Document review is necessary to corroborate/dispute the allegations.  
 
Factual documentation can provide important corroboration and allow 
investigators to draw appropriate conclusions.  These include: 

 
Personnel files.  Performance evaluation and reprimands provide a picture of how 
a claimants work performance has been judged and whether the performance has 
changed significantly after experiencing harassment.  It also allows an 
examination of the how the alleged harasser has performed and if there are 
patterns of similar harassment or discriminatory behavior documented. 

 
Payroll records.    Show promotions, pay raises and leaves taken. 

 
Calendars.   Provide information to establish dates an event occurred.  Computer 
calendars may show appointments and times when witnesses were together.  

 
Electronic communication.    In tracking an office romance, it would be important 
to check e-mails between the individual’s to determine whether the relationship 
was consensual.  Check to see if deleted e-mails and computer information can be 
recovered. 

 
Time sheets.  Tell when people worked, and if they worked on the same day and 
times.  If a complainant alleges she had to take a lot of time off because of the 
harassment, time records will verify this. 

 
Organizational memos.   Information recorded in a memo provides times and 
dates. 

 
Supervisor files.   Supervisors often keep their own notes and records of 
information relating to their subordinates.  Ask if files exist and check for relevant 
information. 

 
Diaries.  Many times a complainant will keep a diary of what occurred.  Be sure 
to ask for a copy. 

 
Pictures. If any events were recorded by pictures, ask for copies. 

 
Telephone records.   Telephone records indicate call patterns. 

 
Implementing an investigation requires careful planning about what questions 
need to be asked, how to approach each witness, and what topics should be 
covered in the interviews. 
 
Investigators need to gather all relevant organizational records, documents, and 
statistics that are available to corroborate or dispute the allegations.  They need to 
request all the relevant directives on harassment and discrimination, misconduct 
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investigations, confidentiality and retaliation.  They need to ask for specific 
policies including those about sexual harassment, equal opportunity policies and 
procedures, and the written guidelines for reporting and investigating allegations 
of misconduct including safeguards to prevent retaliation.    
 
Personnel records should be reviewed prior to the interview process starting.  
Poor work performance that comes after good work performance could easily be a 
result of harassment.  When work performance remains strong, harassment is 
much less likely to have occurred. Also needed are any records pertaining to prior 
complaints of sexual harassment and discrimination to determine how CWRU has 
responded in the past.  This helps investigators see if there has been a pattern of 
job actions based on gender or retaliation by looking at others in similar situations 
and what job action was applied.  
 
Although there is a need for confidentiality, everything should not be clothed in 
secrecy. There is a need for accountability in the system of investigation. 

 
7. An investigation needs proper planning. 

 
Once the investigators are assigned, they should develop a plan for how the 
investigation should proceed.  If well planned, the investigation plan would have 
included following activities, usually in the following order: 
 

• Determine who should be part of the investigative team. 
• Determine how communication between management and Human 

Resources will be managed. 
• Gather the preliminary documents to assist in interviewing the 

complainant. 
• Create a list of issues. 
• Clarify the allegations and identify potential witnesses. 
• Determine whether all or part of the investigation should be protected.  

Usually an employer wants to show that it acted reasonably by proving that 
it conducted an appropriate investigation.  

• Determine who needs to be interviewed first, and who should follow. The 
usual order is the complainant, followed by the accused, then by other 
suggested witnesses that can support either side of the unfolding story.    

• If the complaint comes from a person other than the alleged victim, the 
team needs to decide who is interviewed first.  Both need to be interviewed. 

• Good notes taken during interviews help show the thoroughness of the 
investigation.  

• A question guide of potential questions is developed to assist with 
questioning witnesses during the investigation.  

• Determine applicable policies and procedures. 
• Determine what documents or other evidence should be collected, 

requesting these materials. 
• Review the sexual harassment policy and procedures. 
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• Ensure the investigation is proceeding correctly. This includes ensuring an 
unbiased investigation and a reasonable deadline for completion. 

• Assess issues of retaliation, safety, and workgroup functioning. 
• Gather referral information for counseling and other services that might be 

appropriate.  
• Develop a plan to diagnose what led to the harassment. 
• Develop a written agreement requiring confidentiality guidelines and 

prohibitions against retaliation. 
• Since some investigations of harassment may also involve a criminal 

charge, prepare a separate Garrity warning, similar to a Miranda warning in 
a criminal trial, which gives them “the right to remain silent…” 

• Develop a consistent place for keeping investigative files separate from 
personnel files.   

• Design a way to organize and present the evidence being collected 
effectively and persuasively. 

• Decide what will be publicly reported. 
 

What formal planning process will we have in place so that these steps will not 
be ignored?  

8. A uniform standard of investigative guidelines needs to be followed. 
 

Guidelines include the following activities:  
 

• There should be a signed and dated form concerning confidentiality of 
each witness that states who needs to know what information and 
disclosure only to those people.  

• There are prohibitions in place against retaliation with penalties spelled 
out for those who violate the policy.  This should also be signed and dated 
by the witnesses.  

• The timeline is usually no more than 30 days to do a thorough 
investigation, and if there are extenuating circumstances, then 
documentation of why it took longer.   

• The complainant is notified of his or her rights.  
• Uniform standards for documenting investigations of sexual harassment 

are followed.  
• The standards for proof of harassment are “preponderance of evidence” 

which means that the investigators job is to determine if the allegations are 
more likely than not to be true. 

• The standards for rape are “beyond a reasonable doubt” since this is a 
criminal charge.  The investigation needs to ensure it does not have 
appearance of being slanted against the accused. Both parties need to 
know that the investigation will be a fair uncovering of what occurred.  

• The accused is assured of impartiality and fairness during the 
investigation.  An assumption cannot be made of “guilty as charged” by 
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the complainant without exploring “vindictiveness” or other motives of 
the complainant. 

• Credibility determinations are made.  The chain goes from statements to 
corroborated facts to finding credibility. 

• Both the complainant and respondents are notified of the outcome.   
• Any disciplinary action is swift and appropriate.  
• Follow-up with the complainant is routine within 30-60 days of the 

conclusion of the investigation to determine is he or she has experienced 
any retaliation. 

 
9. Investigators need to ask interview questions in ways that would determine 

harassment, discrimination, or retaliation without preconceived biases that such 
behavior actually exists. 

 
The complainant interview is the most important component of the investigation, 
but often very difficult for an investigator to do well.    Investigators must elicit 
detailed information about exactly what happened, how the complainant 
responded to the situation, and what the complainant was thinking and feeling at 
the time.  The investigator needs to reconstruct the whole context of the 
experience.  
When the claimant is interviewed, the investigator wants to ensure that the 
complainant describes the experience in her or his own words avoiding the 
implication that the complainant should have responded in a particular way.  The 
investigator should never use “why” questions because it sounds like the 
investigator is questioning the behavior and motives of the complainant 
(Oppenheimer & Pratt, 2003).  Open-ended questions are necessary to provide 
more than bare facts and let the person describe what he or she saw, heard, or 
experienced.  It is important for the investigator to obtain clear and detailed 
descriptions of the physical behavior, the context in which it occurred, and the 
relationships of the people involved.   
 
Open-ended questions include: “What did you do next?” “What words were 
used?”  “What were you thinking at that point?”  “What were you feeling when 
he did that?”  “What gave you that impression?”  These types of questions allow 
the complainant to talk about thoughts, feelings, and experiences during the 
incident.  With respect to each event, the investigator needs to ask if this was an 
isolated event or a pattern of behavior. 
 
In taking interview notes the investigators needed to write and document how the 
complainant reacted to the situation as well as what statements the claimant 
made to others in the aftermath of the reported incident(s).  When did she tell 
someone?  Who did she tell? Why did she decide to come forward?  What was 
her motive?  It is important to interview the first person the complainant told 
about the situation, as close to when it occurred as possible, because that person 
can provide unique information about the complainant’s initial demeanor, 
behavior and, statement.  They also needed to ask about anyone who was told 
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about the alleged incidents(s) and other alleged harassment or gender 
discrimination so that these individuals could be interviewed. 
 
Even with witness interviewing there is a proper order.  First to be interviewed 
are “direct witnesses” who saw the event described.  Then the “contemporaneous 
witnesses” are interviewed who did not see the event but who were spoken to 
about the event shortly after it occurred. The next groups of witnesses are those 
who can attest to similar behavior on part of one or the other party, followed by 
“character witnesses” who can attest to general character of the individuals, such 
as their reputation for truthfulness as it can shed light on the specific events.   
 
A follow-up series of interviews should be conducted with the claimant and 
accused so that they can clarify any additional information learned from the 
witnesses.  It is essential that these rebuttal interviews be conducted so that all 
parties are given the opportunity to respond to what other employees said in 
order to provide a full picture of the problem.  Usual practice has the 
complainant interviewed as the last rebuttal witness so that she has an 
opportunity to clarify information learned from her alleged harasser. 
 

10. Investigators need to document their findings of the investigation and the steps 
taken to obtain input. 

 
There are standard practices in reasonable investigations that include records kept, 
what those records should contain, whether any privileges should apply, and how 
to write and disseminate a written report.  Investigative records are discoverable 
during litigation or a public disclosure request, so it is important to retain 
materials relevant to the investigative findings.  The absence of thorough records 
compromises the employer’s defense in the future.  The investigative records 
should be kept separate from personnel files and should be kept very confidential.  
 
It is common practice for investigators to keep detailed contemporaneous notes of 
what witnesses say and the questions they asked during the interview.  The notes 
include information about body language, emotional affect, tone, and other 
observations of behavior that are important to notice.  This rich nonverbal 
feedback can add to the information gathered by trained investigators and should 
be noted during the interview.  The notes need to be created carefully of what 
witnesses say and the questions asked.  They should not include conclusions or 
impressions.  You can tell a lot about credibility and facts that need corroboration 
from a well-done interview.  
 
The notes should be reviewed immediately after the interview to correct any 
factual errors.  Final interview notes are often rewritten for clarity, with the 
original notes retained.  This record forms the basis of an investigative file, which 
consists of outlining allegations and identifying potential sources of corroborative 
evidence.  This forms part of the record. 
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Although written witness statements are not necessary in all cases, to ensure 
accuracy and completeness of the material being reported, it is accepted 
procedure to allow the people who have been interviewed to review what has 
been written and make any changes they want. Then each party signs the written 
statement written by the investigators with the changes.  Although this may slow 
down the process, it ensures that if the investigator has misunderstood what was 
said in the interview, the party or witness has the opportunity to read it and 
change it.  It also allows each to add other material they now remember.  It 
prevents parties and witnesses from coming back later and saying that they were 
misunderstood and the investigator didn’t get things right.  What they sign 
indicates that the document accurately reflects their concerns and recollection of 
events.   
 

Making Determination 
 

11. Allegations need corroboration in order to assess veracity.  
 

There are many examples of corroboration that have been accepted by the courts 
(Salisbury & Dominick, 2004, p. 120).  These include the following: 
 

• The complainant told someone about the incidents at about the time they occurred 
and said that she did not welcome the behavior.   

 
• The complainant took steps to avoid the accused by seeking a transfer, staying out 

of a particular work area, or passing up an overtime opportunity.  
 

• Complainant’s performance, attendance, attitude, and health deteriorated.  
 
 

• Others experienced similar behavior from the accused. Were there others who 
could document inappropriate and offensive treatment?  

 
• Others have witnessed all or part of the offensive behavior.  

 
• Were there other individuals who witnessed the effects of the behavior on the 

complainant?  
 

• The complainant documented significant incidents or events in a diary, journal, or 
work log.  

 
• The complainant tape-recorded incidents.  

 
12. Appropriate witnesses need to be interviewed who were essential to corroborate 

the complaint or to provide alternative views of the situation. 
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Both the complainant and the harasser need to be interviewed. Witnesses must 
also be interviewed. How were names suggested of people to be interviewed?  
What witnesses were selected to be able to provide direct evidence of the 
behavior of respective parties?  How were their identities ascertained?  Who 
made the decisions as to who was to be interviewed?  Were people left off the 
list who could have refuted the complainant’s allegations? 
 
Who made the decisions as to who was to be interviewed?  Were people left off 
the list who could have refuted the complainant’s allegations? 
 

13. Witness credibility determinations need to be made. 
  

How were the witnesses questioned?  Was the person “educated” about the 
charge?  Was unnecessary information revealed in the course of questioning?  
Were open-ended questions asked about how the person was involved?  Was the 
investigative plan improperly brought up?  Were personal opinions of the 
interviewer shared?  Were conclusions formed before the investigation was 
completed?  Were opinions offered on the merits of the investigation?  Were 
witnesses told, appropriately, that the investigation would be completed as 
quickly as possible and that the interviewer would interview any person who 
seems to have relevant information?  Was advice offered on what the claimant or 
alleged harasser should have done during the incident?  Did the interviewer 
distinguish between hearsay and first-hand knowledge by following up with 
questions that clarify whether the person was present for the event or 
conversation or simply heard about it from someone else?  Were questions 
framed to assume guilt or innocence?  Were words like “harassment” or 
“discrimination” used that imply guilt rather than words like “inappropriate”, 
“Offensive”, “disrespectful”, or “intimidating” that provide information about 
behavior and are important to the conclusions to be drawn.   
 
Employees conducting the investigation need to perform credibility 
determinations and reach a determination based on all the relevant facts.  They 
must be able to evaluate relevant evidence and reach well-reasoned conclusions 
about allegations of harassment and other alleged inappropriate behavior. 
Rebuttal interviews to clarify new information gathered in interviews were never 
conducted. 

 
Determining the credibility of witnesses and information requires considerable 
skill.  Witnesses often resent being pulled into the investigation.  The 
investigator needs to consider the quality of information obtained and be able to 
distinguish between hearsay and first hand knowledge with appropriate follow-
up questions.  The investigator needs to look for verbal evasion and deceptive 
verbal responses including indirect admissions and body language.  
 
Evasion is a lie by omission or not directly answering the question posed.  It can 
take the form of “I don’t recall” instead of “yes” or “no,” especially if the 
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witness had said “no” directly many times. It is always important to document 
attempts at verbal evasion by respondents because these instances are critical for 
evaluating the respondent’s credibility later.  

 
Deception might occur in the following way.  The investigator asks, “Has there 
ever been a situation when you said something like what is alleged?”  Interviewee 
responds, “Not that I am aware of, not generally, no.”  Or the interviewee might 
respond, “That’s not the way I talk to subordinates.”   Sometimes an investigator 
can pick up the pattern of lying when very detailed answers suddenly become curt 
responses.  This requires probing.  

 
Determining witness credibility involves a host of factors to consider.  First does 
the witness have opportunity and capacity to observe before, during, or after an 
event?  Could they see what occurred or was their vision obscured?  Could he 
hear accurately?  Was he paying attention?  What is known about his character?   
Prior inconsistent statements raise doubts about the truthfulness of what has been 
said.  Certain relationships and circumstances may impair a witness’s impartiality.  

 
Bias must be looked for in the self-serving nature of statements. When witnesses 
contradict each other, further investigation of the contradictory facts is necessary.  
It is also important to look at the inherent improbability of what is described.  Is 
the testimony believable on its face?  Does it make sense? What is the demeanor 
of the witness when giving his or her testimony? What are his carriage, manner, 
behavior, and appearance while testifying?  Did the person seem to be telling the 
truth?  Did he seem to be lying?  Did the person have a motive to falsify the 
information?  This involves subjectivity but is relevant to determining witness 
credibility.  
The length of time that has passed between when alleged harassment or sexual 
misconduct is alleged to occur and when it was brought to the attention of the 
organization may be relevant when determining credibility. 
 
An investigator should not automatically discount credibility because an 
individual has disciplinary problems or has been flirtatious or at one time been 
inappropriate with others. Thus information can be used as a factor to judge 
credibility and corroboration, but be careful of assumptions made. 

 
Traditional gender views and age influence an individual’s definition of 
harassment as much as gender does.  And those who hold traditional gender views 
of male-female relations are less likely to view many behaviors as sexual 
harassment. With education, counseling, and training any semblance of perceived 
inappropriate behavior could easily be eliminated.  
 
Investigators need to know how to weigh particular facts.  They need to make a 
determination about whether a contested fact happened.  In doing this they must 
look for corroborations and contradictions.  They need to determine if the facts 
are improbable or very likely.  They need to determine whether witnesses, 
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claimants, or the accused had motives to lie to protect themselves. Did others 
have motives to lie?  Were things exaggerated, misunderstood, or taken out of 
context? If such possibilities are not explored and weighted, the investigation 
risks misinterpreting evidence and allowing bias to affect it. 
 

14. Evidence in favor of the accused needs to be given sufficient weight. 
 

The standard of proof for a sexual harassment complaint is a “preponderance of 
evidence, not “beyond a reasonable doubt.” This means that the allegations are 
more likely than not to be true, and that it is more likely than not that the incidents 
happened largely the way the complainant described them.  In harassment 
investigation the goal is to conduct a reasonable investigation and reach a 
reasonable conclusion.  The focus is on the anti-harassment policy and 
determining whether the policy has been violated. Harassment law has a much 
lower burden of proof than does criminal law, which requires that criminal 
conduct be proven beyond a reasonable doubt.    
 

15. The investigators need to prepare a written report of their findings. 
 

A report is the formal documentation of the investigation.  Standard procedure in 
an investigation is for those who do the investigation to write the final report of 
their findings.  Although it is often reviewed by a neutral party within the 
organization, and may even be reviewed by a legal advisor for the organization, 
the determination of fact finding based on the interview process and document 
analysis is the job of the investigators.  This report is a factual account of the 
allegations, interviews and findings of the investigation.  
 
The report usually lists allegations, quoting relevant policy at issue, facts found, 
addressing each allegation separately, including corroboration, credibility issues 
resolved, and conclusions indicating whether the allegation is sustained, partly 
sustained, or inconclusive.  
 
The report is important because it sets out the investigators’ findings in clear 
language and forces the investigators to think through the evidence and issues.  
The process of writing forces the investigators to take a hard look at their 
evidence.  At this stage they can realize that more evidence is needed and go to a 
certain witness who was not asked a key question.  The report forms the basis for 
the discipline of employees, and is a tool to identify training needs.  
 

Overall Reasonableness of Investigation 
 

16. An investigation needs to be thorough for it to be reasonable. 
 

An investigator organizes questions and follow up with witnesses determines 
whether or not an investigation is thorough.  A thorough investigation needs to 
talk to the accused, the complainant(s), as well as people named by both the 
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alleged harasser and the complainant as witnesses who can provide relevant 
information concerning the charges being investigated.  Aspects of the 
investigation that are listed in the previous part of the document need to be done. 
 

17. The investigation needs to be impartial. See parts of document that address this. 
  

18. The investigators need to be effective in investigating the complaint. 
 

Effective investigators act as a detective, uncovering and discovering relevant 
information from reluctant witnesses.  They act as a therapist, carefully listening 
without judgment.  They act as a judge, determining what occurred and ferreting 
out the truth.  They act as a reporter, accurately describing what is discovered.  
This involves sophisticated interpersonal communication that maintains trust 
while asking difficult and prying questions.  
 
These communication skills required include listening accurately while 
simultaneously recording, processing, and analyzing information. New ways need 
to be tried to obtain and look at potentially relevant information. The goal is to 
uncover “the truth.”  
 

19.  The determination for sanctions of some type are often recommended by the 
investigators, but the determination of sanctions is separated from the 
investigation process.  

 


	Agenda for 12-9-13 Ex Comm Meeting
	Minutes from 12-9-13 meeting final
	FSCUE Recommendation re TOEFL score requirement
	FSCUE STUDENT LIFE RESOLUTION (from FSCUE meeting)
	Leadership Minor PAF_signed
	New Minor in Creative Writing
	Sexual Assault Policy Comments by Bylaws Committee
	Summary of Feedback on Interim Sexual Misconduct Policy
	S. Case- Accepted Standards for Investigation

