ARTICLE 1904.13
EXTRAORDINARY CHALLENGE COMMITTEE
UNITED STATES-CANADA FREE-TRADE AGREEMENT

IN THE MATTER OF:
CERTAIN SOFTWOOD LUMBER
PRODUCTS FROM CANADA

ECC-94-1904-01USA

o o/ o/ o/

MEMORANDUM OPINIONS AND ORDER

AUGUST 3, 1994

THE UNITED STATES TRADE REPRESENTATIVE
ON BEHALF OF THE
UNITED STATES GOVERNMENT
Requestor
and
THE COALITION FOR FAIR LUMBER IMPORTS
U.S Non-Party Participant

V.

THE GOVERNMENT OF CANADA
Respondent
and
THE GOVERNMENT OF BRITISH COLUMBIA;
THE GOVERNMENT OF ALBERTA;
THE GOUVERNEMENT DU QUEBEC;
THE GOVERNMENT OF ONTARIO;

THE QUEBEC LUMBER MANUFACTURERS ASSOCIATION;
THE CANADIAN FOREST INDUSTRIES COUNCIL
AND AFFILIATED COMPANIES
Canadian Non-Party Participants

BEFORE: Malcolm Wilkey, Chairman
Gordon L.S. Hart
Herbert B. Morgan

APPEARANCES:  IraS. Shapiro, William T. Kane, AliciaD. Greenidge, Stephen J. Powell, Jeanne E. Davidson,
William D. Hunter, Joan MacKenzie for the Government of the United States. Alan Wm. Wolff,
John A. Ragosta, Harry L. Clark, Robert H. Griffen, Linda C. Menghetti, Evan Y. Chuck for the
Coalition for Fair Lumber Imports.

M. Jean Anderson, Bruce H. Turnbull, Richard Ben-Veniste, Peter D. |sakoff for the Government
of Canada. Homer E. Moyer, Alan L. Horowitz, Grant D. Aldonas, James B. Altman, Philip J.
Ferneau, Daniel M. Flores, John E. Davis for the Government of British Columbia. Lawrence A.
Schneider, Claire E. Reade, Michael T. Shor, Matthew Frumin for the Government of Alberta.
Patrick F.J. Macrory, Spencer S. Griffith, Shannon S. S. Herzfeld, Margaret L. H. Png for the
Gouvernement du Quebec. Mark S. McConnell, T. Clark Weymouth, Lynn G. Kamarck, Paul A.
Minorini for the Government of Ontario. Randolph J. Stayin, Mark J. Andrews, David L ubitz for



the Quebec Lumber Manufacturers' Association. W. George Grandison, John R. Labovitz,
Richard Diamond, Peter Lichtenbaum for the Canadian Forest Industries Council and Affiliated
Members.



UNITED STATES-CANADA FREE TRADE AGREEMENT
ARTICLE 1904.13
EXTRAORDINARY CHALLENGE PROCEEDING

IN THE MATTER OF:;
Secretariat File No.
CERTAIN SOFTWOOD LUMBER ECC-94-1904-01 USA

PRODUCTS FROM CANADA

N N N N N N

OPINION OF MR. JUSTICE GORDON L.S. HART

AUGUST 3, 1994




INTRODUCTION

This opinion isthe result of an extraordinary challenge proceeding conducted pursuant
to Article 1904.13 and Annex 1904.13 of the United States - Canada Free Trade Agreement.
The proceeding followed a request for an Extraordinary Challenge Committee filed by the
Government of the United States on April 6th, 1994, FOR a review of the underlying
binational panel decision in "Certain Softwood Lumber Products from Canada’'.

A dispute over softwood lumber being imported from Canada into the United States
has been festering for the last 12 years. In 1983 in response to a petition filed by a coalition
of U.S. lumber producers (the Coalition) the Department of Commerce of the United States
(Commerce) made an investigation of the Canadian-provincia practice of disposing of lumber
growing on provincia Crown lands under stumpage agreements and determined that the
advantage of such stumpage systems was not provided to any specific industry or group of
industries in Canada and did not provide goods at preferential rates. They therefore
concluded that imports of Canadian lumber were not countervailable. This negative
determination by Commerceis referred to as Lumber 1.

The United States statutory law under which Commerce made its negative decision
isfound in the Tariff Act of 1930, as amended, at 19 U.S.C. § 1671(a) which states:

§ 1671.Countervailing duties imposed

(@) General rule

If--

@ the administering authority determines that -
(A) acountry under the Agreement, or

(B) apersonwho isacitizen or national of such a county, or
acorporation, association, or other organization organized in



such a country,

is providing, directly or indirectly, a subsidy with respect to the
manufacture, production, or exportation of a class or kind of
merchandise imported, or sold (or likely to be sold) for importation,
into the United States, and

2 the Commission determines that --
(A) anindustry in the United States --
(i) ismaterialy injured, or
(i) isthreatened with materia injury, or

(B) the establishment of an industry in the United States is
materialy retarded,

by reason of imports of that merchandise or by reason of sales (or the
likelihood of sales) of that merchandise for importation,

then there shall be imposed upon such merchandise a countervailing duty, in
addition to any other duty imposed, equal to the amount of the net subsidy.

Not every subsidy is countervailable however unless it can be brought within §
1677(5) which states:

§ 1677(5) Subsidy
(A) Ingeneral
The term "subsidy" has the same meaning as the term "bounty
or grant”" asthat term is used in section 1303 of this title and includes,
but is not limited to, the following:

(ii) The following domestic subsidies, if provided or required
by government action to a specific enterprise or industry, or
group of enterprises or industries, whether publicly or
privately owned and whether paid or bestowed directly or
indirectly on the manufacture, production, or export of any
class or kind of merchandise:




(1) The provision of capital, loans, or loan guarantees on terms
inconsistent with commercial considerations.

(11) The provision of goods or services at preferential rates.

(111) The grant of funds or forgiveness of debt to cover
operating losses sustained by a specific industry.

(IV) The assumption of any costs or expenses of manufacture,
production, or distribution.

After completing its investigation in Lumber | Commerce concluded that the
Canadian stumpage systems were not provided only to a specific enterprise or industry, or
group of enterprises or industries and that the stumpage systems did not provide goods at
preferentia rates. In so ruling Commerce determined that the evidence in the record
established that stumpage was used by thousands of companies operating within three groups
of industries consisting of 27 separate industries.

In 1986, with no intervening change in the nature or number of industries using
provincia stumpage or the provinces forestry management systems the Coalition again
petitioned the Department seeking to reverse the finding in Lumber I. Commerce complied
by reverang its earlier specificity ruling and issued a preliminary determination in Lumber |1
finding a countervailable subsidy based upon a purported comparison between revenues from
stumpage charges and the provincia government's costs of administering their stumpage
systems.

Given the magnitude of the trade involved Canada and the United States then entered

into a Memorandum of Understanding (MOU) based upon the kind of cost/revenue



comparison used by Commerce in Lumber 1.

The Department thereupon terminated its investigation and declared its preliminary
determination to be without lega force and effect. Under the MOU Canada agreed to charge
an export tax of 15% on all lumber exported to the U.S. to offset any advantage Canadian
lumber producers gained from obtaining stumpage at below cost of the stumpage systems
adminigtration by the various governments. During the next few years, pursuant to the MOU,
the various stumpage systems were re-arranged and in 1991, after careful review by the
Canadian government, it was determined that there was no longer any basis for saying that
Canadian softwood lumber was subsidized. Canada thereupon exercised its right to terminate
the MOU effective October 4th, 1991.

Immediately upon termination of the MOU Commerce alleged anew that Canadian
softwood lumber was subsidized. They abandoned the cost/revenue comparison methodol ogy
on which Lumber 11 and the MOU had been based and claimed that stumpage prices were
below market giving a subsidy which was passed to the lumber producers.

They dso determined that stumpage programmes were, in fact, limited to a group of
industries, the primary, timber processing industries comprising two basic manufacturing
industries: solid wood products (which include logs) and pulp and paper products. They
concluded that the stumpage programmes were therefore specific and preferential under the
statute. At the instigation of the Coalition they also added a new allegation that British
Columbias log export restrictions (LERS) were countervailable subsidies as well.

For dmost 100 years the Province of British Columbia had restricted export of logs



in order to protect and build up its own lumber industry.

The Coalition argued that this restriction artificially depressed the price of logs thus
giving an advantage to the lumber producers.

Canada argued that Commerce had failed to show any market distortion caused by the
Canadian stumpage systems or the LERS as no advantage was passed on to the lumber
producers who later exported their product to the United States. Expert evidence was
adduced to support this position. Canada further argued that the Log Export Regulations
(LERS) could not come within the definition of subsdies since they were not directly received
by the lumber producers.

Commerce took the position that it was not required by United States law to look into
market distortion in order to determine that a subsidy existed with regard to the stumpage
systems but strangely resorted to a market distortion argument to determine that the (LERS)
were, in fact, subsidies.

On May 28., 1992, Commerce issued a fina affirmative countervailing duty
determination based upon findings that the stumpage pricing practices of each of the four
mgor lumber producing provinces, that is, British Columbia, Alberta, Ontario and Quebec,
were specific and that the provinces provided stumpage to lumber producers at "preferential
rates’. This fina determination is know as Lumber 111. Commerce specifically rejected
Canada's argument that stumpage pricing practices did not result in a market distortion and
that no advantage was passed to the lumber producers. Commerce ruled that it was

precluded from considering evidence to that effect.



Commerce aso determined that British Columbia's log export restrictions were de
jure specific and in contrast to its ruling that it could not consider whether stumpage led to
market distortion expresdy predicated its determination that log export restrictions could be
asubsidy on amarket distortion analysis. Based upon its stumpage and log export restriction
determinations Commerce imposed a countervailing duty on al imports of softwood lumber
from all Canadian provinces and territories except the Atlantic Provinces.

By this time the United States-Canada Free Trade Agreement (FTA) had been
negotiated and brought into force. Before the FTA Canada would have taken its grievance
against Commerce to the American judicial system by applying for areview of the decision
by the Court of International Trade (CIT). If not satisfied with the results it could then have
gone on appedl through the U.S. Appellate Court system. The FTA, however, replaced court
proceduresin both Canada and the United States with binational panels of five expertsin law
and international trade for the review of Commerce determinations. Under the agreement
thereisno gpped from amgority decision of a pand and their decision becomes binding upon
the parties.

The decision of a binational panel can only be disturbed under the FTA. if
circumstances exist that would justify an extraordinary challenge committee interfering with
that decision to preserve the system upon which the FTA is based.

After the final determination was made in Lumber |11 Canada requested binationd
panel review.

A pand was convened on July 29, 1992, and after preliminary matters were dealt with



an oral hearing took place on February 11th and 12th, 1993. On May 6, 1993 the panel
delivered itsfirst decision.

The panel was unanimous in its decision and reached the following conclusion: (i)
Commerce had erred in determining specificity under the stumpage programmes. Instead of
considering the four elements suggested in their proposed regulation governing such a
determination they smply held that the number of users of the programmes was too small to
be non-specific. The panel found that Commerce is required, as a matter of law, to consider
al rlevant evidence in determining whether the actual recipients of a particular programme
are a "specific group of industries’ and cannot base its decision solely on evidence of the
number of industries represented by the programme recipients. That relevant evidence
includes the four elements set forth in the proposed regulations which Commerce itself has
proclamed, namely, government action, number of users, dominant or disproportionate use
and government discretion. Commerce claimed that these elements only had to be considered
in a sequential fashion and that their decision could be based upon any one but the panel
found that this approach was not reasonable and resulted in the failure of Commerce to
consder dl rdlevant evidence in the record before it. 1n the opinion of the panel it would be
simply impossible to make any kind of reasonable specificity finding whether de jure or de
facto without considering the number of enterprises or industries either actually receiving or
entitled to receive the benefits in question. The matter was remanded to Commerce for an
express evauation and weighing of all four factors enunciated in the proposed regulations as

well as any other factors relevant to de facto specificity.



(i) The pane next dedt with the question of whether or not the government's pricing
policiesfor accessto anatural resource such as trees can amount to a subsidy in law or in fact
if it has no effect on the output or price of the products generated from the natural resource.
Initsfina determination Commerce had found that these cutting rights to timber on publicly
owned lands were preferentia when measured againgt benchmark prices charged in aternative
markets. As such they amounted to a subsidy requiring the imposition of countervailing
duties on the various softwood lumber products generated from those logs and exported to
the United States. Commerce claimed it was precluded from considering whether any
advantage accrued to the lumber producers from this arrangement before determining
whether, in fact, a subsidy existed.

The pand concluded that it was necessary under U.S. law to consider whether or not
the dleged advantage from the ssumpage scheme did, in fact, distort the market so asto give
a competitive advantage to the lumber producers and remanded the matter to Commerce for
such aconsderation. They further directed Commerce to review the economic evidence that
clamed there would be no market distortion before determining whether or not a
countervailable subsidy had been established.

The pand pointed out that in the present case Commerce had, in fact, used the market
distortion test to determine that the British Columbia L ERs amounted to a subsidy that was
countervailable. This seemed strange in light of the Department's argument that they were
not entitled under the law to look at market distortion to determine whether an actual subsidy

existed.



(iii) The panel dealt next with the British Columbia LERs. Commerce had found
them to be de jure specific but the panel determined that this was contrary to U.S. law and
remanded the matter to Commerce for reconsideration.

The pand further considered whether the LERs could be de facto specific and
reached the conclusion that they could not. In doing so a mgjority of the panel held that log
export restrictions or border measures as they are sometimes called could be held by
Commerce to be subsidies and countervailable athough earlier United States law had
determined such measures to be non-countervailable. The mgority held that it was reasonable
for Commerce to change their previous practice although the minority of the panel, including
one Canadian and one American national, held that they were bound by the earlier law and
that the Department could not interpret the word "subsidy"” to include border restrictions.
Since Congress had not defined this word Commerce had the right to create that definition
and deference must be given to their decision to do so according to the panel majority. There
is nothing in any statute which explicitly or implicitly precluded Commerce from defining
"subsidy" to include benefits indirectly bestowed by the government.

Once the panel mgjority had reached the conclusion that the decision of Commerce
finding that the LERs amounted to a subsidy should not be disturbed they looked at
Commerce's consideration of whether B.C. log export restrictions conferred a benefit upon
B.C. producers of softwood products, that is, whether there was market distortion which
entitled the United States to countervail the lumber imports. According to the Department

they sought to determine whether there was a proximate causal relationship or co-relation
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(i.e, regression andysis) between the B.C. export restrictions and the domestic price of B.C.
logs. This was later formulated as whether these restrictions had a direct and discernible
effect within the meaning of the case law upon the price of B.C. logs.

The unanimous panel held that Commerce was confused in this exercise and that its
conclusions were unsupported by substantial evidence. There was no study submitted by the
Coadlition and no analysis performed by the Department which was designed to address the
issue of whether the LERS caused the price for logs by British Columbia lumber mills to be
lower than otherwise would be the case.

In light of the confusion caused by the final determination on this issue the panel
remanded the matter to Commerce for clarification of the meaning of the applicable legal
standard and a demonstration that the standard was met by substantial evidence on the
record.

On September 17, 1993, the Department issued its remand determination.

Commerce agreed that the panel was correct in finding that the LERs were not de jure
specific but after reconsderation found that they were de facto specific. They repeated their
origina argumentsin Lumber [11 and refused to change their conclusions. They did, in fact,
increase the amount of the countervailable duty.

In its second decision issued on December 17, 1993, the panel split three to two on
theissue of specificity of the Ssumpage programmes and the requirement for the establishment
of market distortion before countervailing with the two American members of the panel

changing their original views. The mgority found that the Department's determination was
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unsupported by substantial evidence and otherwise not in accordance with the law and the
countervailing subsidies could not be maintained. They took the position that a subsidy
cannot be countervailed unless a competitive advantage was conferred upon the object of the
subsdy or in other words in economic terms the subsidy leads to market distortion and that
Commerce had failed to establish any such market distortion flowing from the Canadian
stumpage systems or the British ColumbiaLERS. The two dissenting members joined with
the mgority in holding that Commerce had nat, in fact, established by substantial evidence any
market distortion but would have returned this matter to Commerce for further review. They
said:

"Were we not strongly persuaded that Daewoo trumps our earlier instruction

on market distortion, we would concur in most of the Majority's reasoning on

stumpage preferentiality in the present opinion. For the purposes of a

complete analysis, but strictly as obiter dictum, we discuss below the

Magjority's review of Commerce's market distortion anaysis. While we find

the Mgority's critique persuasive, assuming arguendo a market distortion

requirement, unlike the Mgjority, we would have instructed Commerce on

remand to provide explanations for the assumptions it makes in recalculating
the Nordhaus Study's regression analysis, as discussed below."

It isareview of these binationa panel decisions that the United States government
now seeks from this extraordinary challenge committee.
The request for the extraordinary challenge committee states:

1. Pursuant to Article 1904 of the United States - Canada Free Trade
Agreement (FTA), the United States requests the convening of an
Extraordinary Chalenge Committee ("ECC") to review the underlying Panel
decision in the above-captioned matter. Two members of the Panel materialy
violated the FTA Rules of Conduct by failing to disclose information that
reveded at least the appearance of partiality or bias and, with regard to one
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of the Panelists, a serious conflict of interest. Moreover, the Panel (and the
three-person mgjority in the December 17, 1993 decision (the "Maority™))
manifestly exceeded its powers, authority and jurisdiction by ignoring the
Chapter 19 standard of review, including substantive law and the facts in
overturning the Department of Commerce's ("Commerce's’) finding that the
subgdies a issue in the case were provided to a specific industry or group of
industries and inventing alegal requirement that Commerce examine whether
the subsidies digtort the market. These actions materially affected the Panel's
decision and threaten the integrity of the binational panel review process.

The alegation of breach of the rules of conduct arose after the final decision of the
panel at the instigation of the Coalition and it would only be appropriate to dea with this
issue if the decision of the panel on review should be upheld. The allegation of a breach of
the standard of review will therefore be dedlt with now but before entering a discussion of this

matter it iswell to set forth the jurisdiction of this committee.

I THE ROLE OF AN EXTRAORDINARY CHALLENGE COMMITTEE

The Constitution and authority of an extraordinary challenge committee is derived
solely from the United States-Canada Free Trade Agreement. It is an international committee
intended to be the ultimate vehicle in a dispute resolution system agreed to by the parties to
the FTA. It was not intended to be an appellate court but rather a committee of limited
jurisdiction to protect the integrity of the system. Itsrole is declared in's. 1904.13 of the
Agreement which is asfollows:

13.  Where, within a reasonable time after the panel decision isissued, a
Party alleges that:

a) 1) amember of the panel was guilty of gross misconduct, bias, or a serious
conflict of interest, or otherwise materialy violated the rules of conduct,
i) the panel serioudly departed from a fundamental rule of procedure, or
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iii) the pand manifestly exceeded its powers, authority or jurisdiction set forth
inthis Article, and

b) any of the actions set out in subparagraph (a) has materially affected the
panel's decison and threatens the integrity of the binational panel review
process,

that Party may avail itself of the extraordinary challenge procedure set out in
Annex 1904.13.

Annex 1904.13 is as follows;

1. The Parties shdl establish an extraordinary chalenge committee,
comprised of three members, within fifteen days of a request pursuant to
paragraph 13 of Article 1904. The members shall be selected from a ten-
person roster comprised of judges or former judges of afederal court of the
United States of Americaor a court of superior jurisdiction of Canada. Each
Party shall name five persons to this roster. Each Party shall select one
member from thisroster and the third shall be selected from the roster by the
two members chosen by the Parties or, if necessary, by lot from the roster.

2. The Parties shall establish by January 1, 1989 rules of procedure for
committees. The rule shall provide for a decision of a committee typicaly
within 30 days of its establishment.

3. Committee decisions shall be binding on the Parties with respect to the
particular matter between the Parties that was before the panel. Upon finding
that one of the grounds set out in paragraph 13 of Article 1904 has been
established, the committee shall vacate the original panel decision or remand
it to the original panel for action not inconsistent with the committee's
decision; if the grounds are not established, it shall affirm the origina panel
decison. If the original decision is vacated, a new panel shall be established
pursuant to Annex 1901.2.

There have been only two previous extraordinary challenge committees appointed by
the parties to the FTA and in each case the role of the committee has been extensively

discussed. In"Live Swine from Canada' ECC-93-1904-01 USA the unanimous decision of
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the committee stated:

An Extraordinary Challenge Committee ("ECC") does not serve as an
ordinary appellate court. Article 1904.13 providesthat a Party may avail itself
of the extraordinary challenge procedure only if it satisfies each prong of a
three-part threshold test. If the USTR failsto meet its burden, we must affirm
the Panel's decision. As pointed out by the first ECC in its June 14, 1994
Decision:

'This three-prong requirement provides explicit, narrow grounds for
extraordinary challenges and makes clear that an extraordinary challenge 'is
not intended to function as a routine appeal.’ Statement of Administrative
Action, United States - Canada Free-Trade Agreement at 116, reprinted in
H.R. Doc. No. 216, 100th Cong., 2d Sess., 163, 278 (1988). Indeed, the
Committee's only function is to ascertain whether each of the three
requirements set forth in Article 1904.13 has been established", [that is
compliance with any one of the Article 1904.13(a)(i-iii) criteria and both
requirements of subparagraph (b).] 1n the Matter of Fresh, Chilled. or Frozen
Pork from Canada, ECC 91-1904-01USA ("ECC ) at 10.

The ECC should be perceived as a safety vave in those extraordinary
circumstances where a challenge is warranted to maintain the integrity of the
binational panel process. See, e.q. United States-Canada Free Trade
Agreement Hearing before the Subcomm. on Courts, Civil Liberties, and the
Administration of Justice of the Comm. on the Judiciary, House of
Representatives, H. Serial No. 60, 100th Cong., 2d Sess. 69, 75-76 (1988)
(Prepared Testimony of M. Jean Anderson, Chief U.S. Negotiator of
Binational Panel Provisions), ("Anderson House Testimony"). An ECC
corrects "aberrant Pand decisions’ and "aberrant behaviour by pandlists.” See
ECC 1 a 9 quoting (H.R. Rep. No. 816, 100th Cong., 2d Sess., pt. 4, at 5 and
12 (1988)). The exceptiona nature of an extraordinary challenge was
accentuated by the drafters of the FTA by limiting extraordinary challengesto
the United States and Canadian governments, and not to other Participantsin
the Panel's proceedings. The ECC should address systemic problems and not
mere legal issues that do not threaten the integrity of the FTA's dispute
resolution mechanism itself. A systemic problem arises whenever the
binational panel processitsalf istainted by failure on the part of apanel or a
panelist to follow their mandate under the FTA. See, e.q., United States-
Canada Free Trade Agreement Hearing before the Comm. on the Judiciary,
United States Senate, on the Constitutionality of Establishing a Binational
Panel to Resolve Disputes in Antidumping and Countervailing Duty Cases,




- 15 -

S. Serial No. J100-62 (S. Hrg. 1081), 100th Cong., 2d Sess. 95 (1988)
(Testimony of M. Jean Anderson) ("Anderson Senate Testimony").

The Canadian government argues that the ECC's scope of review should
be analogous to the restrictive judicia review of a private commercid
arbitration under U.S. law, and therefore that the Panel's decision should not
be disturbed. The Government of Canadas Brief to the ECC (" Canada Brief")
at 25-27, 33-40. Such an analogy is inappropriate. Unlike a court reviewing
a commercial arbitration, the ECC is a participant in an innovative exercise
under the FTA entailing integration of two separate trading communities. The
Preamble to the FTA accentuates the lofty purpose of the treaty, e.g. "TO
CONTRIBUTE to the harmonious development and expansion of world trade
and to provide a catalyst to broader international cooperation.” Such an
experiment requires a mechanism to correct aberrant panel behaviour when
it materially affects a decision and threatens the integrity of the binational
panel process. At the same time, the ECC can not become an appeal forum
for every frustrated participant in the binational panel process."

The decision goes on to state that if a panel failed to apply the appropriate standard
of review it would manifestly exceed "its powers, authority or jurisdiction” and would be
guilty of one prong of the test. The committee must assess whether the panel accurately
articulated the standard of review and whether it had been conscientioudly applied. To state
the standard only and not to conscientiously apply it would equally be a breach of the
agreement. The committee further recognized that under the authority of Chevron, U.S.A.
v. Natural Res. Def Council, 467 U.S. 837 (1984), when the statutory provision is silent as
to the meaning of a words like 'specific' or 'subsidies proper deference must be given to
Commerce's statutory interpretation. Binational panels were not entitled to engage in ade
novo review or smply impaose their construction of the statute upon Commerce. Panels must

follow and apply the law, not create it. However, panels were entitled to be guided by the
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overal intent of the legidation being interpreted.

Therole of aparty requesting an extraordinary chalenge committeeis therefore a very
difficult one. In this case, not only must it be shown that a member of the panel was guilty
of gross misconduct, bias, or aserious conflict of interest or otherwise materially violated the
rules of conduct or that the pand manifestly exceeded its powers, authority or jurisdiction by
failling to apply the appropriate standard of review but that these actions had materially
affected the panel's decision and also threatened the integrity of the binationa panel review

process.

1 ALLEGATIONS OF ERROR

The United States alleges

(i) that the panel in its May 1993 determination and the majority in the December
1993 determination manifestly exceeded its power, authority and jurisdiction by failing to
apply the appropriate standard of review and general lega principles that a Court of the
United States would apply when it held that the determination of Commerce regarding
preferentidity of provincid stumpage programmes was not supported by substantial evidence
or in accordance with the law. Although the panel repeated the standard of review
formulations from U.S. case law it did not conscientiously apply them. They failed to
determine whether the statutory interpretation of Commerce as the administering agency was
precluded by statute and failed to follow U.S. law when it reversed long standing United

States adminigtrative practice by requiring Commerce to undertake an additional analysis of
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the economic effects of subsidies. It created new law not supported by the plain words of the
statute, congressional intent, administrative practice nor judicia precedent.

(i) The pand initsfirst decision and later the magjority panel manifestly exceeded its
power, authority or jurisdiction in its analysis of Commerce's determination that provincial
stumpage programmes, in fact, benefit a specific industry or group of industries by failing to
apply the appropriate standard of review and by seriously misapprehending U.S. substantive
law. Instead of determining whether Commerce's finding was a permissible exercise of its
discretion under U.S. law the mgjority substituted its own judgment for that of Commerce and
itsdecison was ultra vires. Inview of the lack of explicit guidance in the statute Commerce
possesses an extremely wide degree of discretion to interpret the meaning of this specificity
standard and its application to the particular facts the mgjority should have deferred to
Commerce's reasonable judgment. Instead they (a) rgjected Commerce's sequential approach;
(b) ignored the underlying nature of the specificity test; (c) misconstrued its task with regard
to the factor of dominant or disproportionate use.

(i) For the same reasons as in (ii) the maority manifestly exceeded its powers,
authority and jurisdiction in its finding that B.C. log export restrictions were not specific

under Uu.sS. countervailing duty law.

It is suggested by the U.S. that these failures by the panel automatically materially
affected the pand's decison and threaten the integrity of the binational panel review process.

The position taken by Canada is that the panel in its May 1993 decision and the
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magjority in the December 1993 decision observed the appropriate standard of review and
conscientiously applied the proper United States law to itsreview. Canada further takes the
position that, even if it had not done so, the United States has failed to prove that the decision
was materially affected thereby or that the integrity of the binational panel review process has

in any way been threatened.

v THE STANDARD OF REVIEW OF A BINATIONAL PANEL
There is no doubt concerning the standard of review of a binational panel. It is set
forth in the FTA asfollows:

Article 1902: Retention of Domestic Antidumping Law and Countervailing Duty
Law

1. Each Party reserves the right to apply its antidumping law and
countervailing duty law to goods imported from the territory of the other
Party. Antidumping law and countervailing duty law include, as appropriate
for each Party, relevant statutes, legidative history, regulations, administrative
practice, and judicia precedents.

Article 1904: Review of Final Antidumping and Countervailing Duty
Determinations

1. Asprovided in this Article, the Parties shall replace judicial review of fina
antidumping and countervailing duty determinations with binationa panel
review.

2. Either Party may request that a panel review, based upon the
administrative record, a final antidumping or countervailing duty
determination of a competent investigating authority of either Party to
determine whether such determination was in accordance with the
antidumping or countervailing duty law of the importing Party. For this
purpose, the antidumping or countervailing duty law consists of the relevant
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statutes, legidative history, regulations, administrative practice, and judicia
precedents to the extent that a court of the importing Party would rely on
such materids in reviewing a final determination of the competent
investigating authority. Solely for purposes of the panel review provided for
inthis Article, the antidumping and countervailing duty statutes of the Parties,
as those statutes may be amended from time to time, are incorporated into this
Agreement.

3. Thepand shal apply the standard of review described in Article 1911 and
the general legal principles that a court of the importing Party otherwise
would apply to a review of a determination of the competent investigating
authority.

8. The pand may uphold afinal determination, or remand it for action not
inconsistent with the panel's decision. Where the panel remands a fina
determination, the panel shall establish as brief a time as is reasonable for
compliance with the remand, taking into account the complexity of the facts
and legal issues involved and the nature of the panel's decision. In no event
shdl the time permitted for compliance with aremand exceed an amount of
time equal to the maximum amount of time (counted from the date of the
filing of a petition, complaint or application) permitted by statute for the
competent investigating authority in question to make afinal determination in
aninvedtigation. If review of the action taken by the competent investigation
authority on remand is needed, such review shall be before the same pane,
which shall issue afina decision within 90 days of the date on which such
remand action is submitted to it.

9. The decison of apand under this Article shall be binding on the Parties with respect
to the particular matter between the Parties that is before the panel.

A recent statement of the standard of review of afina determination of Commerce
under United States law can be found in Saarstahl, AG, v. United States and Inland Steel
Bar Co. CIT No. 93-04-00219 where Judge Carman stated:

The appropriate standard for the Court's review of afinal determination
by Commerce is whether the agency's determination is "unsupported by

substantial evidence on the record, or otherwise not in accordance with law".
19 U.S.C. §1516a(b)(1)(B) (1988). "Substantial evidence is something more
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than a 'mere scintilla and must be enough reasonably to support a
conclusion." Ceramica Regiomontana S.A. v. United States, 10 CIT 399, 405,
636 F. Supp. 961, 966 (1986), aff'd, 5 Fed. Cir. (T) 77, 810 F.2d 1137 (1987)
(citations omitted).

The Court must accord substantial weight to the agency's interpretation
of the statute it administers. American Lamb Co. v. United States, 4 Fed. Cir.
(T) 47,54, 785 F.2d 994, 1001 (1986) (citations omitted). While Commerce
has discretion in choosing one methodology over another, "[t]he traditional
deference courts pay to agency interpretations is not to be applied to ater the
clearly expressed intent of Congress." Board of Governors of the Fed.
Reserve Sys. v. Dimension Fin. Corp., 474 U.S. 361, 368 (1986), cited in
British Steel Corp. v. United States, 10 CIT 224, 235, 632 F. Supp. 59, 68
(1986); see also Ceramica Regiomontana, 10 CIT at 405, 636 F. Supp. at
966 (The agency must not "contravene or ignore the intent of the legidature
or the guiding purpose of the statute.") (citations omitted).

The binationd pand in itsfirst decison which was unanimous purported to follow the
appropriate standard of review. Inthefina decision the majority reaffirmed that its decision
was based upon appropriate United States law while the minority claimed that the majority
had, in fact, ignored the intent of Congress and thereby failed to apply the appropriate
standard of review as required under the FTA.

\% THE LEGAL ARGUMENT

A PREFERENTIALITY

The United States position isthat s. 771.(5) of the Tariff Act could not be clearer.
The stumpage provisions amounted to "the provision of goods or services at preferential
rates" and were therefore a subsidy which Commerce was required to countervail. Under
U.S. law Commerce has never been required to conduct an effects test which has been

consstently rejected by judicid precedent. A.S.G. Industries v. United States 610 F.2d 770
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(C.C.P.A. 1979); British Steel v. United States 605 F. Supp. 286 (Ct. Int'l Trade 1985).

The U.S. says further that long standing administrative practice does not require the
Department to make a finding of output or price effects and that the panel created new law
when it required Commerce to do so and relied upon Wire Rod from Poland, 49 Fed. Reg.
19374 (Dept. Comm. 1984).

The U.S. further arguesthat s. 1677-1 of the Tariff Act provides for a competitive
benefit test to be applied to the determination of countervailing duties when an upstream
subsidy exists. Since this test was not included in s. 771(5) it must have been the intention
of Congress to exclude such an effects test there.

Findly, the U.S. saysthat the panel erred when it stated that Commerce's position on
stumpage was inconsistent with its treatment of B.C. LERs. Since this was an indirect
subsdy Commerce had to determine whether a suppression of the price of logs resulted in a
benefit to lumber producers in the form of lower log prices.

The U.S. says that as a result of these errors the panel failed to apply the review
standard of smply determining whether or not the Agency's determination was in accord with
substantial evidence and the law.

The Canadian pogition isthat the pand's market distortion requirement did not create
any new law but was firmly grounded in the United States Supreme Court and Federal Circuit
precedent. Although the word "subsidy" is not defined in the Tariff Act it hasto be given
ameaning when placed in the context of trade law. Indeed such a meaning was assigned to

it by Commerceitself in the preamble to its proposed regulations which state:
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Conceptudly, the regulations are based upon the economic model articul ated
by the Department in its final determinationsin Carbon Steel Wire Rod from
Czechodovakia and Carbon Steel Wire Rod from Poland [ . . . ] and
sustained by the court in Georgetown Steel Corp. v. United States[ . . . ].
This model, which generally defines a subsidy as a distortion of the market
process for allocating an economy's resources, underlies the Department'’s
entire CVD methodol ogy.

The statutory purpose of countervailing duty law was recognized by the Supreme
Court of the United States in a unanimous opinion in Zenith Radio Corp. v. United States,
437 U.S. 443, 455 - 56 (1978):

Regardless of whether this legidative history absolutely compelled the
Secretary to interpret "bounty or grant” so as not to encompass any
nonexcessive remission of an indirect tax, there can be no doubt that such a
construction was reasonable in light of the statutory purpose. Cf. Mourning
v. Family Publications Service, Inc., 411 U.S. 356, 374 (1973). This purpose
is relatively clear from the face of the statute and is confirmed by the
congressiona debates: The countervailing duty was intended to offset the
unfair competitive advantage that foreign producers would otherwise enjoy
from export subsidies paid by their governments. See, e.g., 30 Cong. Rec.
1674 (remarks of Sen. Allison), 2205 (Sen. Caffery), 2225 (Sen. Lindsay)
(1897). The Treasury Department was well positioned to establish rules of
decison that would accurately carry out this purpose, particularly since it had
contributed the very figures relied upon by Congress in enacting the statute.
See Zuber v. Allen, 396 U.S. 168, 192 (1969).

In deciding in 1898 that a nonexcessive remission of indirect taxes did not
result in the type of competitive advantage that Congress intended to
counteract, the Department was clearly acting in accordance with the shared
assumptions of the day asto the fairness and economic effect of that practice.
The theory underlying the Department's position was that a foreign country's
remission of indirect taxes did not constitute subsidization of that country's
exports. Rather, such remission was viewed as a reasonable measure for
avoiding double taxation of exports - once by the foreign country and once
upon salein this country.
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Canada further suggests that in conformity with Zenith U.S. Courts and Commerce
have construed the term subsidy as requiring that a government programme confer a
competitive advantage or, in economic terms, lead to market distortion. In the absence of
market distortion, that isif the foreign government had not changed the competitive market
S0 asto give the foreign company an advantage in competition it would have otherwise not
have had, there is simply nothing that needs to be offset by a countervailing duty.

In its final determination in Carbon Steel Wire Rod from Poland, 49 Fed. Reg.
19374, 19375 (Dept. of Comm. 1984) the Department of Commerce itself stated:

We believe a subsidy (or bounty or grant) is definitionally any action that

distorts or subverts the market process and results in a misalocation of
resources, encouraging inefficient production and lessening world wealth.

* * * * *

To identify subsidies in [a] pure market economy, we would look to the
treatment a firm or sector would receive absent government action. In the
absence of the bounty or grant, the firm would experience market-determined
costsfor itsinputs and receive a market-determined price for its output. The
subsidy received by the firm would be the difference between the specid
treatment and the market treatment. Thus, the market provides the necessary
reference point for identifying and calculating the amount of the bounty.

* * * * *

A countervailable action in a market economy is a distortion.

The Federa Circuit in Georgetown Steel Corp. v. United States, 801 F. 2d 1308,
1315-16 (Fed. Cir. 1986) upheld the reasoning of Commerce in Wire Rod from Poland.

Canada suggests further that Commerce found that the restraint of log exports from
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B.C. was a subsidy precisaly because of its alleged distorting effect on the market economy
and had nothing to do with whether or not the subsidy was direct or indirect.

Canada argues that Commerce had made a fundamental lega mistake when
considering itself precluded from undertaking an analysis of whether Canadian provincia
stumpage and LERs are market distorting. While Commerce usually may presume market
distortion there may be circumstances where this presumption will not apply because of the
gpecial characteristics of the market in question. In these exceptional cases, the economic
theory that underlines countervailability is inoperable and therefore, as a matter of U.S. law,
no countervailable subsidy exists.

The dissentersin the second panel decision urged that an intervening Federal Circuit
decision in Daewoo Electrics Co. v. International Union of Electric 6 F. 3d 1511 (Fed.
Cir. 1993), required deference to Commerce's recently adopted position that market distortion
isnot arequired element. For thisreason they deserted the unanimous opinion to which they
had previously agreed. Canada argues that this reading of Daewoo is unsupportable. The
case deals with an antidumping problem where the court merely held that the Department
need not undertake an econometric tax incidence analysis in accounting for foreign taxesin
antidumping cases. It does nothing more than set forth U.S. law on the standard of review
of adminidirative agencies as it existed a the time the five members of the panel rendered their
initial decisions and contains nothing new to justify a change in the opinion of the two
dissenting members. Moreover, in Daewoo the Federa Circuit relied in part on the fact that

Commerce had interpreted the statutory antidumping provisions consistently since they were
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enacted in 1974 and that Congress had declined to overturn that interpretation. The
Department was therefore entitled to additional deference. The present case, however, is just
the opposite where Commerce has done a compl ete about face purporting to reject its entire
market distortion approach to identifying countervailing subsidies. Secondly, after
Georgetown Steel which held that the countervailing duty law could not be applied to
countries having non market based economies where, by definition, there could be no market
distortion congress expressly rejected a statutory amendment aimed at overturning that
decison. After Congress rgected that amendment Commerce proposed regulations to codify
its practices which recognize that market distortion "underlies the Department's entire CVD
methodology", 54 Fed. Reg. at 23367.

Canada therefore argues that Daewoo which considered deference to consistent
longstanding statutory interpretation by an agency does not apply here where Commerce
relied on a statutory interpretation that flatly contradicted its own prior interpretation.

Canada argued further the U.S. position that it need not consider evidence of market
distortion to determine whether an actual subsidy existed would create an irrebutable
presumption and this would be contrary to U.S. law.

In summary, the Canadian position is that the intention of Congress and the case law
require consderation of the element of market disruption or competitive advantage in some
cases such asthe one here where that element is not self-evident. The reason for thisis that
thisisthefirg time that Commerce ever tried to countervail a system of access to government

owned natural resources. In this situation one cannot expect to find a precedent exactly on
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point but must be guided by the overall intention of the law and the general principles of its
interpretation.

Having considered the positions of both parties | must determine whether or not the
panel applied the appropriate standard of review in reaching its conclusions.

There can be no doubt that as a matter of fact there was no market distortion
established by Commerce as aresult of the sumpage systems or the LERs. All five pandlists,
both in the majority and in the dissent, have agreed to that.

The only other issue is whether the panel in its May decision and the mgority of the
panel in its December decision conscientiously applied the law to ther review.

At the hearing of this committee in Washington we were presented with a June 7,
1994, decision of the United States Court of International Trade. Saarstahal, A.G. v.
United States and Inland Steel Bar Co., Court No. 93-04-00219 which we have referred
to earlier for arecent statement on the standard of review. In this case Judge Carman rejected
Commerce's argument that it was not required to look at subsequent events once it had
determined that a subsidy had been bestowed. He regected the methodology used by
Congress and went on to state:

Where adetermination is made a given transaction isat arm's length, one must

conclude that the buyer and seller have negotiated in their respective self-

interests, the buyer has taken into consideration all relevant facts, and the

buyer has paid an amount which represents the market value of al it isto

recelve. Because the countervailable benefit does not survive the arm's length

transaction, there is no benefit conferred to the purchaser and, therefore, no
countervailable subsidy within the meaning of 19 U.S.C. § 1677(5). The

purchaser, thus, will not realize any competitive countervailable benefit and
any countervailable duty assigned it amounts to a penalty. See, e.g., Zenith
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Radio Corp. v. United States, 437 U.S. 443, 455-56 (1978) (The statutory
"purposeisrelatively clear from the face of the statute and is confirmed by the
congressional debates: The countervailing duty was intended to offset the

unfair competitive advantage that foreign producers would otherwise enjoy

from export subsidies paid by their governments.”) (From a unanimous

decision of the U.S. Supreme Court)

On the assumption that this recent pronouncement by the CIT represents the law Oof
the United Statesit is difficult to say that the panel majority did not apply the appropriate
standard of review when reaching its conclusions. Because thisis a case of first impression
| cannot say that an appellate court in the United States could not reach the same conclusion
as the unanimous pand of May 1993 and the mgority panel of December 1993. The
arguments made on both sides had a solid foundation in court precedents and the amount of
deference extended to the agency was in tune with the novelty of the exercise.

| would like to point out that in redlity the replacement of court adjudication by afive
member panel of experts in international trade law may very well reduce the amount of
deference to the Department in the future. When the Court of International Trade reviews
the determinations of Commerce it would be expected to bow to the expertise within the
Department. When the parties to the FTA agreed to replace that court with this type of
panel they must have realized and intended that a review of the actions of Commerce or of
the Canadian agency would be more intense. The panels have been given the right to make
afind determination of the matters in dispute between the two countriesin arelatively short

period of time without any judicia review. Apparently each government felt that this system

was more satisfactory than the one which was replaced.
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In my opinion the panel followed an appropriate standard of review and property
interpreted United States law when it ruled that Commerce in this unique Situation was
required to assess whether or not there was any competitive advantage or market distortion
created by the Canadian sumpage systems or the British Columbia LERSs before determining
whether or not a countervailable subsidy existed. Furthermore, having determined that there
was no such distortion according to the evidence there was nothing to countervail. The panel
was correct in directing Commerce to remove the countervailing duties which they had
imposed.

Although this determination would be sufficient to complete this matter | consider it

appropriate to discuss as well the other controversial legal ruling by the panel.

B SPECIFICITY

The U.S. dleges that the mgjority of the panel failed to apply the proper review
standard and imposed invented legal requirements in reversing Commerce's specificity
findings. They say that the Statute contains only two genera specificity directives. Firgt,
Commerce must determine whether a subsidy benefitsa™ specific enterprise or industry, or
agroup of enterprises or industries’. Second, in making that determination, Commerce must
countervail benefits provided to a group of enterprises or industries pursuant to law even
when the benefits are nominally available economy-wide but, in fact, benefit only a group of
enterprises or industries within that economy. Thisisthe extent of the specificity test. Within

these two broad statutory directives Commerce has broad discretion to fashion its own
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methodol ogies and to make findings.

When dealing with Commerce practice the U.S. justifies the 1983 decision which
found that the stumpage subsidies were not specific by a change in the law. Commerce had
previoudy followed the doctrine of "inherent characteristics’ of timber as being the factor
which limited the use of logs to a specific industry rather than limitation by government
targeting. The U.S. argues that this test was changed by the CIT in 1985 which required
Commerce to assess whether subsidies were, in fact, given to a discreet portion of the
economy regardless of whether the government targeted certain users and that this was
codified in a 1988 amendment to the statute. If the de facto standard is applied the U.S.
argues that it cannot be unreasonable for Commerce to find that programmes benefiting a
group of industries accounting for fewer than 1% of enterprises in Canada, fewer than 4% of
industries in Canada, and less than 4% of the Canadian economy are, in fact, specific. Having
found that the subsidies benefit only asmall number of Canadian industries, that is, the lumber
processing industry and the pulp and paper industry, Commerce was justified in making a
finding of specificity.

In support of this position the U.S. refers to the Legidative history to the NAFTA
where Congress disapproved of the reasoning of the panel in Lumber 111.

The U.S. refers as well to the reasoning of an FTA panel in the case involving
magnesium which found that the very specificity methodology rejected by the mgjority panel
here was a permissible construction of the statute.

The United States argues that the basic purpose of the specificity test was explained



- 30 -

in Carlisle Tire & Rubber Co. v. United States, 564 F. Supp. 834 (CIT 1983) where it was
recognized that al governments including the United States intervened in their economies to
one extent or another. To take the view that all such interventions constitute countervailable
subsidies would produce absurd results. The judgment in that cases stated:

Thus, included in Carlidé€'s category of countervailable benefits would be such

things as public highways and bridges, as well as atax credit for expenditures

on capital investment even if available to all industries and sectors. .. To

suggest, as Carlideimplicitly does here, that amost every import entering the

stream of American commerce be countervailed simply defies reason.

Thus, the specificity test wasintended to function as a rule of reason and to avoid the
imposition of countervailing duties in situations where the competitive benefit of a foreign
government's actions is spread throughout the economy. It was not intended to be aloophole
through which narrowly focused subsidies, such as those in this case, could escape the
purview of the countervailing duty law.

The U.S. position is that the panel's review task was merely to determine whether
Commerce's interpretation of the statutory specificity provision was "effectively precluded by
statute" or was an interpretation that " Congress would not have sanctioned".

In 1988 Congress modified the specificity test to codify the holding in Cabot Corp.
v. United States, 620 F. Supp. 722 (Ct. Int'l Trade 1983), where it was held that Commerce
had previoudly relied upon nomina genera availability of subsidies as a judtification for a

finding of non countervailability. The new rulewasaddedtos. 1677(5) of the Tariff Act and

is as follows:
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(B) Special rule - In applying subparagraph (A), [Commerce], in each
investigation, shall determine whether the . . . subsidy in law or in fact is
provided to a specific enterprise or industry, or group of enterprises or
industries. Nominal general availability, under the terms of the law,
regulation, program, or rule establishing a ... subsidy, or the benefits
thereunder is not abasis for determining that the . . . subsidy is not, or has not

been, in fact provided to a specific enterprise or industry, or group thereof.

The United States says that the statutory provisions and the legidative history
described above congtitute dmost al of the congressional guidance on the specificity test and
inview of thisU.S. courts have acknowledged that Commerce has tremendous discretion in
applying the test. The courts have recognized that Congress intended to "provide a wide
latitude with which (Commerce) may determine the existence or non existence" of a subsidy.
PPG Indus. Inc. v. United States, 928 F. 2d 1568, 1572 (Fed. Cir. 1991). Indeed the courts
have stated that the burden faced by a party challenging the Commerce determination "isa
difficult one, for it must convince us that the interpretation of [subsidy] adopted by
[Commerce] is effectively precluded by the statute.”

In reversing Commerce's determination on specificity the majority failed to apply
conscientioudly the standard of review which required it to judge Commerce's actionsin light
of the purpose of the specificity test, the amendments thereto and the tremendous deference
due to Commerce's conclusions in the area of specificity. The maority did not ask whether
Commerce's analysis of the facts and law was reasonable, the approach called for by U.S.

adminigtrative law. Instead, the mgority held Commerce to some higher standard of proof

and according to the dissent the mgjority superimposed its own methodology on Commerce.
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The U.S. clams that the methodology used by Commerce is proper. They use a
sequential approach when considering the four matters that they are directed to investigate
by their proposed regulations. If they are satisfied that one of the factorsis met Commerce
need not consder the other factors. They will not, however, make a negative finding of non
specificity until al factors have been considered.

Applying this approach Commerce found that Factor 1 in its proposed regulations was
not satisfied with regard to stumpage; the Canadian government did not act to limit the
availability of stumpage subsidies. However, Commerce found that Factor 2 was satisfied,;
stumpage subsidies were used by only a single group of industries, the primary timber
processing industries. The magority regjected this analysis and in doing so imposed the
unjustified and more onerous requirement that Commerce examine and weigh all possible
Specificity factors although there is nothing in the proposed regulations to require this. The
pand's finding could not, therefore, have possibly been the result of the proper application of
thereview standard of U.S. law. The U.S. claims that the panel exceeded its proper rolein
thisissue and that the panel made this clear in its May 1993 decision where it was seeking a
finding that non specificity was possible rather than whether a finding of specificity was
reasonable.

The U.S. objects to the mgority's reversal of Commerce's finding that the users of
stumpage were sufficiently few so asto constitute a specific group; that the primary timber
processing industries constituted a group of industries; that the lumber industry was a

dominant and disproportionate user of stumpage; and that B.C. log export restrictions were
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de facto specific. According to the U.S. al of these findings of the panel resulted from its
falure to apply the standard of review and therefore materially affected the panel's decision
and threatened the integrity of the binational panel review process.

The Canadian position is that the unanimous panel ruling of May 1993 and the
mgjority pand decision of December 1993 on Commerce's sumpage specificity determination
has two parts. The first concerns whether Commerce could consider evidence regarding only
asinglefactor that it asserted pointed towards afinding of specificity or whether, as the panel
held, U.S. law required Commerce to consider evidence regarding all four factorslisted in its
own regulations aswell as any other relevant factors. The second aspect of the panel's ruling
concerns whether Commerce's determination that the stumpage systems were specific was
supported by substantial evidence. Nothing about either aspect of the ruling it is argued even
remotely approaches the "manifestly exceeded its authority" standard required to sustain an
extraordinary challenge.

In its first decision the panel unanimoudy rejected Commerce's position as
contrary to U.S. case law and contrary to the general practice of Commerce itself in this and
prior cases. In the second decision the panel mgjority adhered to this position. The two
dissenting members, however, reversed their position asserting that the intervening decision
of Daewoo, supra, required deference to Commerce's specificity analysis methodology.
Canada supports the majority's argument that U.S. case law regarding specificity requires a
non-mathematical, non-mechanical reasoned weighing of severa specificity factors. In its

brief it was stated:
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The Federd Circuit in PPG 1V stated:

At least three factors must be considered on a case-by-case basis to determine
whether aprogram is specific in its application. First, the ITA [International
Trade Administration of the Department of Commerce] must consider the
extent to which the foreign government acted to limit availability of the
program. Second, the ITA must consider the number of enterprises or
industrieswhich actually use the program. Third, the ITA must consider the
extent to which the foreign government exercises discretion in making the
program available.

978 F. 2d at 1239-40. See dso, e.4., Roses, Inc. v. United States, 743 F.
Supp. 870, 881 (Ct. Int'l Trade 1990) ("Roses1"), Cabot, supra.

Indeed, these factors have been stated by Commerce itself in its Proposed
Regulations:

In determining whether benefits are specific under paragraph (b)(1) of this
section, the Secretary will consider, among other things, the following factors:

0] The extent to which agovernment acts to limit the availability
of a program;

(if) The number of enterprises, industries, or groups thereof that actually use
aprogram;

(iii) Whether there are dominant users of a program, or whether
certain enterprises, industries, or groups thereof receive
disproportionately large benefits under a program; and

(iv) The extent to which a government exercises discretion in
conferring benefits under a program.

Proposed Regulations, 54 Fed. Reg. at 23, 379 (to be codified at §
355.43(b)(2)). As the Department has previously conceded: "'The
Department must consider dl of these factorsin light of the evidence on the
record in determining the specificity in agiven case.” PPG 111, 928 F. 2d at
1576-77 (quoting Commerce's Preliminary Determination in Lumber 11, 51
Fed. Reg. at 37, 456).
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It is hardly surprising, therefore, that the Panel viewed Commerce's single factor

andysisas contrary to law. Indeed, the rulingsin PPG 1V, Roses |, and Cabot flow directly

from the principle of U.S. administrative law that agencies must consider all relevant evidence
in the administrative record and must take into account evidence that detracts from, as well
as supports, the agency's conclusion.

Canada states firmly that the Daewoo case upon which the dissenters relied for
changing their view has no bearing on thisissue. It was based upon U.S. antidumping law
and the court did nothing other than state that the particular circumstances of that case
obliged it to defer to Commerce's longstanding practice with respect to the application of the
governing statute. Daewoo did not purport in any manner to change any of the basic
principles governing a court review of agency decision-making much less discuss the
countervailing duty law generally or specificity analysis in particular. Further Daewoo
emphasized that the deference to be attributed to Commerce is based upon consistency
whereas Commerce from the start of this lumber dispute between Canada and the United
States has changed its position on severa occasions rendering it entitled to considerably less
deference.

Canada alleges further that the dispute over the meaning of Daewoo is undeniably no
more than a debate concerning the proper interpretation of U.S. law and thusit falls outside
the scope of an ECC. The same is true with respect to the dispute over whether specificity

analysis requires consideration of multiple factors. Commerce itself recognized that the
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specificity test was alegal dispute on which reasonable minds could differ stating that it could
"appreciate why the panel would accord considerable weight to statements by the appellate
court" but adhered remarkably to its view that the federal circuit "is ssmply incorrect”.

Canada argues that the pandl in following the binding interpretation of U.S. law
propounded by the federa circuit and the CIT rather than the one propounded by Commerce
the panel did no more than conscientiously determine whether Commerce's ruling was
contrary to law. The panel was therefore exercising, not exceeding, the powers conferred
upon it by the FTA.

Canada states that although the Department resisted employing a multi factor analysis
on remand it nonetheless purported to use it in the remand determination to reach the same
result that it reached before. The Department's determination, however, was based neither
on substantial evidence nor on the reasoned analysis required by law.

Canada supportsthe view of the panel that Commerce had not analyzed the "number
of users' factor asrequired by law. The panel had noted that U.S. case law unambiguously

condemned any mechanistic approach in this area. i.d. citing Roses 1, 743 F. Supp. at 881,

(CIT 1990). If thetest is applied mechanically it may fail to address the relevant issues. In
deciding whether a countervailable domestic subsidy has been provided ITA must always
focus on whether an advantage in international Commerce has been bestowed on a discreet
class of grantees despite nomina availability of the programme. The pane viewed
Commerce's approach labelling thousands of stumpage users producing numerous different

types of end products as merely two industries forming a single group of industries and then
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stating that the number of industries was "too few" - to be "circular " and therefore unlawfully
"mechanical and arbitrary"”.

Canada referred to the United States claim that the decision in Carlisle Tire &
Rubber Co. v. United States, supra, suggests that any government programme that
provides benefits other than "generaized public benefits " can be found sufficiently specific
for countervailing duty purposes. Canada argues, however, that this goes well beyond the
Carlisle decision which merely states in general terms that the specificity test seeks to
distinguish between universal and non-universal programmes. Asis clear from Carlisle as
well as numerous other cases, non-universality is a precondition for a specificity finding but
non-universality and specificity are not synonymous. Many non-universal programmes have
been found not to be specific. See for example PPG 1V (upholding Commerce finding that
aMexican government programme was non-specific even though it was used by only 3.5%
of al Mexican companies); Carbon Steel Wire Rod from Malaysia, 56 Fed. Reg. 14927,
14928-9 (Dep't Comm. 1991) (Programme held not specific under multi factor analysis even
though available only to companies producing items (i) not then produced in Malaysia; (i)
that were favourable for further development or export; and (iii) that were suitable to the
public interest for economic development. Accordingly, the mgority had a substantial legal
bassfor determining that Commerce's mechanical analysis of the number of users factor was
insufficient and, therefore, contrary to law.

When dedling with the "dominant or disproportionate use” factor Canada supports the

panel in its finding that Commerce failed to establish substantial evidence to support its
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conclusion. Canada states that the record refutes Commerce's conclusion that softwood
lumber producers were dominant or disproportionate beneficiaries of the stumpage system.
Commerce apparently ignored the fact that actual wood fibre used by sawmills for the
production of lumber is between 28% and 37% whereas actua use by pulp and paper
producers is in the range of 40% to 50%. Accordingly the panel was more than amply
justified in rgecting as unsupported by substantial evidence Commerce's conclusion that
lumber producers were the dominant users of stumpage.

Canada takes the position with regard to log export restrictions that the panel was
fully justified in regecting Commerce's determination that the LERS conferred a
countervailable subsidy on a specific industry or group of industries. After Commerce
abandoned its de jure specificity rationale regarding log export restrictions it conducted a
cursory de facto specificity analysis that hinged amost entirely on its defective stumpage
gpecificity andyss. Inasmuch as Commerce's log export restriction specificity determination
wastied to its inadequate stumpage analysis the panel was well within its powers, authority
and jurisdiction in refusing to sustain Commerce's determination.

Furthermore, Canada points out that the panel was correct in stating that there was
ample evidence on the record to suggest that enterprises using stumpage and those that might
benefit from British Columbia's log export restrictions are not co-extensive. There is no
reason to believe that all stumpage users purchase logs and are, therefore, potential
beneficiaries of the lower prices allegedly engendered by the log export restrictions.

Canadafindly says that there is no merit to the United States current complaint that
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"the majority disregarded the law, the facts and the review standard" when it ignored
"powerful evidence of government action” regarding differential export tax ratesin its review
of the Commerce's ruling on the specificity of British Columbialog export restrictions. While
the remand determination cited the differences between the export tax structures of saw logs
and pulp logsit failed to explain how these differences limited the benefits at issue (lower log
prices) to lumber producers. The panel concluded that the Department's analysis has not been
applied in alogica manner to the facts as they relate to the log export restrictions and thus
could not legally support an affirmative finding of specificity.

As has been stated earlier, the role of the extraordinary challenge committee is to
determine whether the panel manifestly exceeded its powers, authority or jurisdiction when
reviewing Commerce's determinations, that is, whether they could find that the agency was
unsupported by substantial evidence on the record or otherwise not in accordance with the
law and if the panel had failed to abide by these restrictions whether that failure materially
affected the panel's decision or threatens the integrity of the binational panel review process.
We are not an appellate court and should not substitute our view of the evidentiary record for
that of the panel nor should we determine whether the law applied is absolutely correct but
merely whether the panel conscientioudly attempted to apply the appropriate law as they
understood it.

Everyone has agreed that thisis a case of first instance and that the law in thisfield
isvery difficult. Theintention of the parties is to remove trade disputes from the courts and

the norma ddaysinvolved and have them settled by a pandl of expertsin international trade
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law. Matters are to be dealt with expeditiously and with sincerity by the qualified panel
experts.

It is apparent that the panelists articulated the proper standard of review and in my
opinion the entire panel in its May decision and the majority in its December decision
conscientiousy applied the gppropriate law. There can be differencesin view concerning that
law but there is nothing in the record which appears to me to be an attempt to avoid the
standard of review required by law. Both Sdes make persuasive arguments as is expected by
lawyers of their competence but in my opinion it cannot be said that the majority decision was
clearly wrong.

Inany event | am satisfied that there is nothing arising out of this dispute settlement
proceeding that would justify the committee in concluding that the panel in its unanimous and
majority decisions exceeded its powers, authority or jurisdiction in such a manner as to
materidly affect the pand's decison or in such a way that the integrity of the binational panel
review process is threatened. It isobvious that all members of the panel wish to make the
processwork. Although they differed in their opinion on some aspects of the law in the final
decision these were apparently honest differences of opinion which can be expected in
international disputes of thistype. If an equal amount of energy and expertise is applied to
future panels by the various roster members the dispute system which the authorities have
chosen should continue to be effective.

For al of these reasons | would determine that the United States request for an

extraordinary challenge committee's review of the binational dispute panel in this matter be
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rejected.

We turn now to a consideration of the matter of bias and conflict of interest raised by
the United States Government at the instance of the Coalition after the final decision of the
panel had been made.

VI.  ALLEGATION OF GROSS MISCONDUCT. BIAS OR A SERIOUS CONFLICT
OF INTEREST

The United States, at the instigation of the Coalition, alleges that two members
of the panel materialy violated the FTA rules of conduct by failing to disclose information
that revealed, at least the appearance of partiality or bias, and with regard to one of the
pandists aserious conflict of interest. This allegation is made pursuant to Article 19.04(13)
of the FTA which states:

Where, within a reasonable time after the panel decision isissued an involved
party alleges that:

(@ (i) a member of the panel is guilty of gross misconduct, bias or a serious
conflict of interest, or otherwise materially violated the rules of conduct;
and

(b) Any of the actions set out in subparagraph (a) has materially affected the
panel's decison and threatens the integrity of the binational panel review
process that party may avail itself of the extraordinary challenge procedures
set out in Annex 19.04.13.

The binational panels are established under Annex 1901.2 of the FTA which states:

1. Prior to the entry into force of this Agreement, the Parties shall
develop a roster of individuals to serve as panelists in disputes under this
Chapter. The Parties shall consult in developing the roster, which shall
include 50 candidates. Each Party shall select 25 candidates, and all
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candidates shall be citizens of Canada or the United States of America
Candidates shdl be of good character, high standing and repute, and shall be
chosen dtrictly on the basis of objectivity, reliability, sound judgment, and
genera familiarity with internationa trade law. Candidates shall not be
affiliated with ether Party, and in no event shall a candidate take instructions
from either Party. Judges shall not be considered to be affiliated with either
Party. The Parties shall maintain the roster, and may amend it, when
necessary, after consultations.

2. A majority of the panelists on each panel shal be lawyers in good
standing. Within 30 days of a request for a panel, each Party shall appoint
two pandigts, in consultation with the other Party. The Parties normally shall
gppoint pandists from theroster. If a panelist is not selected from the roster,
the panelist shal be chosen in accordance with and be subject to the criteria
of paragraph 1. Each Party shall have the right to exercise four peremptory
challenges, to be exercised smultaneously and in confidence, disqualifying
from appointment to the panel up to four candidates proposed by the other
Party. Peremptory challenges and the selection of aternative panelists shall
occur within 45 days of the request for the panel. If aParty failsto appoint
its members to a panel within 30 days or if a pandlist is struck and no
aternative panelist is selected within 45 days, such pandlist shall be selected
by lot on the 31t or 46th day, as the case may be, from that Party's candidates
on the roster.

3. Within 55 days of the request for a panel, the Parties shall agree on the
selection of a fifth panelist. If the Parties are unable to agree, the four
gppointed panelists shall salect, by agreement, from the roster the fifth panelist
within 60 days of the request for a panel. If there is no agreement among the
four appointed panelists, the fifth panelist shall be selected by lot on the 61st
day from the roster, excluding candidates eliminated by peremptory
challenges.

4. Upon appointment of the fifth panelist, the panelists shall promptly
gppoint a chairman from among the lawyers on the panel by majority vote of
the pandlists. If there is no magjority vote, the chairman shall be appointed by
lot from among the lawyers on the panel.

5. Decisons of the panel shdl be by mgority vote and be based upon the
votes of al members of the panel. The panel shall issue a written decision
with reasons, together with any dissenting or concurring opinions of panelists.
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6. Panelists shall be subject to the code of conduct established pursuant
to Article 1910. If a Party believes that a pandlist isin violation of the code
of conduct, the Parties shall consult and if the Parties agree, the panelist shall
be removed and a new panelist shall be selected in accordance with the
procedures of this Annex.

Before participating in a panel each member is required to submit a disclosure
statement under the Code of Conduct which states:
[11. DISCLOSURE OBLIGATIONS
[Introductory Note:

The governing principle of this Code is that a candidate or member must
disclose the existence of any interests or relationships that are likely to affect
the candidate's or member's independence and impartiaity or that might
reasonably create the appearance of bias.

These disclosure obligations, however, should not be interpreted so that the
burden of detailed disclosure makesit impractical for personsin the lega or
business community to serve as members, thereby depriving the Parties and
participants of the services of those who might be best qualified to serve as
members. Thus, a candidate or member should not be called upon to disclose
interests or relationships whose bearing on their role in the proceeding would
be trivial, but should be aware of the continuing obligation to disclose
relationships or interests that may bear on the impartiality or the integrity of
the process.

This Code does not determine whether or under what circumstances the
Parties will exclude a candidate or member from membership on a panel or
committee on the basis of disclosures made. Moreover, this Code does not
preclude the Parties with knowledge of a candidate's or member's interests and
relationships from waiving any objection to that candidate's or member's
service. Therefore, a candidate or member who has made the disclosures
required by this Code, may be selected or may be permitted to continue to
serve as a member.]

A candidate shdl disclose to the appointing Party any interests or relationships
that are likely to affect the candidate's independence and impartiality or might



reasonably create the gppearance of biasin a particular appointment. To this
end, a candidate shall make a reasonable effort to become aware of and shall
disclose any such interests and relationships including:

(1) any direct or indirect financial or personal interest in the outcome of the
proceeding;

(2) any existing or past financial, business, professiona, family, or socia
relationship, or any such relationship involving family member, current
employer, partner or business associate; and

(3) public advocacy of apostion on an issue in dispute in the proceeding that
was not in the normal course of legal or other representation;

Once appointed, a member shall continue to make a reasonable effort to
become aware of and to disclose any interests or relationships included in the
previous paragraph. The obligation to disclose is a continuing duty which
requires a member to disclose any such interests or relationships that may

arise during any stage of the proceeding.

The two members of the panel against whom allegations are made under the code of
conduct are the Chairman, Richard G. Dearden and Lawson Hunter. They, along with J.
Robert S. Prichard are the three Canadian members of the panel who represented the majority
inthe find decison. No alegation was raised against Mr. Dearden and Mr. Hunter until after
the panel had twice decided the issue against the position of the United States although there
was ample opportunity to do so. When the U.S. did make aformal application to have the
two panelists removed well after the matter had been findized an investigation was conducted
by the Canadian government who were satisfied that there was no merit to the allegations of

misconduct and were not prepared to abandon the two years of effort which had been put into

the resolution of this trade dispute.
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Shortly after the panel was established in May of 1992 Messrs. Dearden and Hunter
filed disclosure statements with the Secretary of the Canadian Secretariat who forwarded
them to the United States Government:

Candidate Dearden stated that his law firm, Gowling, Strathy &
Henderson, had not provided any legal advice with respect to the
countervailing duty action that was the subject of this proceeding to the
governments or companies on the interested party list, or to any company in
the forestry and softwood lumber, pulp and paper, or lumber processing
industries. He disclosed, however, that his firm represented the Government
of Canadaand provincid governments; the United Brotherhood of Carpenters
and Joiners of America, aU.S. interested party to this proceeding; Leggett &
Platt, Inc. (another interested party), a U.S. importer of Canadian softwood
lumber products that actively opposed Commerce's imposition of
countervailing duties on itsimports; and a number of other identified pulp and
paper and other forest products companies, al in a variety of specified
unrelated matters. . . .

Candidate Hunter smilarly disclosed that while neither he nor hislaw

firm, Fraser & Bestty, had any conflict of interest, the firm represented severa

identified forest products and paper companies in unrelated matters. . . .

The United States raised no objections to Dearden's or Hunter's
participation on the Panel, and on July 29, 1992, the Panel was convened,

with Mr. Dearden (C) selected as Chairman, and Messrs. Hunter (C), Weller

(©), Barry E. Carter (US) and Morton Pomeranz (US) as the other Panelists.

Mr. Weller waslater replaced by Mr. Pritchard and Mr. Carter was replaced

by Mr. Reilsman.

On January 1, 1993, Panelist Hunter changed law firms from Fraser & Beatty to
Stikeman, Elliott. Shortly thereafter, on January 12, 1993, in accordance with the general
practice for disclosures by sitting panelists, Hunter telephoned James R. Holbein, the United
States Secretary of the Binational Secretariat, to inform him that he had joined Stikeman,

Elliott and to make appropriate disclosure. During that conversation, Hunter informed Mr.
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Holbein that { }, another Stikeman, Elliott partner, had provided a disclosure
statement to the Canadian Secretariat on June 18, 1992 in connection with this proceeding,
and that he would be pleased to provide a copy of that disclosure statement to Secretary
Holben if the Partiesrequested. Apparently Mr. Holbein suggested that this information be
confirmed in writing but Mr. Hunter inadvertently failed to do so.

On May 6, 1993, the Pandl issued a decison in which it unanimoudy remanded several
Commerce determinations for further consderation, but ruled by a 3-to-2 vote that the British
Columbialog export restrictions could be deemed a countervailable subsidy as alegal matter,
assuming that the other requirements such as specificity were met. Panelist Hunter voted with
the two United States panelists in ruling against the Canadian parties on thisissue.

On December 17, 1993, the Panel issued its second decision, ruling by majority vote
that Commerce's subsidy determinations on remand were not supported by substantia
evidence or were otherwise contrary to law. Panelists Dearden, Hunter and Prichard voted
in the majority, while Panelists Pomeranz and Reisman dissented.

On December 30, 1993, in the wake of the Pand'sfina decision, the Coalition for Fair
Lumber Imports filed a public letter with Secretary Holbein that for the first time raised
purported concerns about Chairman Dearden's firm's representation of Canadian lumber
industry companies. Although the letter stated that the allegations were based upon
"information recently received by the Coalition," al of the allegations concerned matters of
public record, dated from 1965 to 1985, with no explanation as to why this issue had not been

raised earlier. The Canadian's brief states:



merit;

- 47 -

Even a cursory examination reveals that the allegations are without

The Coalition aleged that Chairman Dearden's law firm represented
Abitibi Pricein an unrelated antidumping proceeding in 1981. However,
Chairman Dearden had revedled in his disclosure form that Gowling,
Strathy represented Abitibi Price, and the unrelated proceeding was over
ten years earlier.

The Coalition aleged that Yvan Morin, a partner of the Chairman,
represented Commonwealth Plywood Co. in a 1985 proceeding. In fact,
Mr. Morin worked on this matter while an articling student (i.e., alaw
clerk) at adifferent law firm. Commonwealth Plywood is not now and
never has been aclient of Gowling, Strathy.

The Codlition alleged that Mr. Y.A. Hynna, a Gowling, Strathy partner,
represented Weldwood of Canada Sales Ltd. in a 1981 proceeding, some
thirteen years ago. Mr. Hynna has not represented Weldwood since the
termination of that proceeding, and Weldwood is not currently (and was
not at any time during the panel proceeding) a client of Gowling, Strathy.

The Codlition aleged that Mr. G.F. Henderson, another Gowling, Strathy
partner, represented MacMillan & Bloedel (Alberni) Ltd. Mr. Henderson
is deceased and the representation occurred in 1965, almost 30 years ago.
Moreover, Dearden's firm has not represented MacMillan Bloedel since
the 1965 matter.

The Codlition aleged that Chairman Dearden's law firm, Gowling, Strathy
received fees from the Government of Canada. However, Chairman
Dearden had already disclosed that his firm had represented the
Government of Canada and a number of provincia governments. There
was no alegation that the representations were related to this matter, and
in fact they were not.

The Codition made smilar meritless allegations concerning
representations of the Government of Canada by Panelist Hunter's former
firm, Fraser & Beatty, and his current firm, Stikeman, Elliott, and that
Stikeman, Elliott had represented several lumber-related companies.
These representations, all in entirely unrelated matters, were no different
in kind or degree from the disclosures previousy made by Chairman
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Dearden and Panelist Hunter, and which had drawn no objection from the
United States.

By letters dated January 14 and February 8, 1994 from Secretary Holbein, the Parties
requested that Chairman Dearden and Panelist Hunter respond tothe Coadlition's alegations.

Chairman Dearden responded in detail with respect to each matter raised by the
Codlition, demonstrating their triviality:

As| previoudy disclosed, thisfirm has acted for various pulp and paper forest
industry companies with respect to non-trade remedy issues (see my
confidential disclosure statement of July 15, 1992). Asstated in my disclosure
statement, | can again confirm that Gowling, Strathy & Henderson has not
provided any legal advise to the governments or companies listed in the
interested party list, nor to any company in the forestry and softwood lumber
industry, the pulp and paper industry, or lumber processing industry with
respect to the countervailing duty action which is the subject matter of this
panel proceeding. He added that, far from appearing to be partisan toward
Canada, he had represented the Office of the United States Trade
Representative in the past, he had worked closely with the United States
Department of Commerce in connection with the negotiation of the FTA
itself, and several members of his firm have represented and currently
represent the United States Government in various matters unrelated to this
proceeding.

Panelist Hunter likewise provided detailed responses to the requests for information,
stating, inter alia, that he had performed

athorough check of work undertaken by Stikeman, Elliott and | can confirm

that Stikeman, Elliott has not provided any legal advice to any Canadian

softwood lumber or forest product producers with respect to the

countervailing duty action which is the subject matter of this panel

proceeding.

However, without even waiting for all the facts, and before the Parties had consulted

ontheissue asrequired by FTA Annex 1901.2(6), the United States publicly announced its
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intention to bring this extraordinary challenge based upon misconduct allegations.

The additional allegation of serious conflict of interest against Mr. Hunter arose
because, for a short time in 1992, he had been engaged by the Department of Transport as
an authority in Canadian competition law in connection with an economic anaysis of a
proposed merger between Air Canada and Canadian Airlines. He was to present a seminar
on the Competition Act and related regulatory issues for arelatively insignificant fee.

Mr. Hunter had for years been a member of the Canadian Civil Service and was one
of the leading expertsin the field of competition law. His advise to the Canadian Department
of Transport in thisinstance had absolutely nothing to do with the matter before the binational
panel and was concluded before the panel was hardly underway.

All of the other allegations raised by the Coalition are to the effect that Messrs.
Dearden and Hunter failed to reveal some of the matters in which their partners had been
engaged. These were, however, matters which had no connection at all with the work of the
panel and usually related to very technical expertise of their firm in the copyright, patent,
taxation and other speciaized fields. Both of these men were well known to the United
States Government and, particularly, the Department of Commerce and no objection was ever
raised about their independence and ability to make an unbiased decision in relation to trade
issues. Infact, the United States Government states categorically that it does not wish in any
way to distract from the excellent reputation both of these gentlemen have in the field of
international law. Thereis, in fact, no allegations of bias.

As the agreement requires, panelists must be experienced in internationa trade law
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and are expected to be highly competent in their field. Most panelists, like these two men,
work with large law firms, some with offices in different cities and it is difficult to know
aways what work is being conducted by their partners and associates. They each made
reasonable efforts to make sure that there was no work being conducted by their firms that
would in any way interfere with their impartiality in the matter before the panel. Firmslike
theirs, both in Canada and the United States, are regularly employed by various government
agencies and unless the employment relates to the matter in dispute it should not be used to
bar a roster member from serving on a panel. Otherwise it would be very difficult to get
competent people to serve.

It was known here that both Mr. Dearden and Mr. Hunter worked with law firms that
represented the various governments in Canada on unrelated matters and it was also known
that one of the American members of this panel was associated with a firm that billed over
$3,800,000 to an American government agency during 1992-93. Neither party considered
it necessary to treat these facts as an indication of bias on the part of any of the panelists and
did not do so. It was only when the fina decision was in that the matter was raised.

In my opinion dl pandists must always be aware of the code of conduct and the high
standards which are expected from them while acting under the FTA. They should revea any
connection which might possibly result in an apprehension of bias so that the opposite party
can exercise a peremptory challenge or take other proceedings under the agreement. They
should be prepared to step aside if any matter comes to their attention which would

reasonably cause them to be biased in their deliberations. A wilful failure to disclose
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information which would have a bearing on their ability to treat the parties in a fair and
unbiased manner should be dealt with severely by an extraordinary challenge committee.
Such a situation would be sufficient not only to materially affect the panel decision but also
to threaten the integrity of the entire binational panel review process.

Inthiscaseit is my view that there was no intentional refusal to reveal any matter that
would justify the opposite party in removing either panelist and the request by the U.S.

government for an extraordinary challenge should be rejected.

VIl. CONCLUSON

For the reasons stated above | would dismiss the request for an extraordinary
chalenge on the substantial issues as well as the bias issue since the United States has failed
to establish that a member of the panel was guilty of gross misconduct, bias, or a serious
conflict of interest, or otherwise materially violated the rules of conduct or that the panel
manifestly exceeded its powers, authority or jurisdiction by failing to apply the appropriate
standard of review and that any alegation so made has materialy affected the panel's decision
or threatened the integrity of the binationa panel review process under FTA Article 1904.13.
Accordingly, | would direct that the binational panel's decision of December 17, 1993, shall
remain in effect and the binationa panel’s order affirming the determination on remand should
be affirmed.

It is unfortunate that the decision in this matter has not been unanimous because there

isadways achancethat it will be interpreted as a decision based on national interest when the
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two Canadian members of the Committee form amgjority and the American member filesa
dissent. We are however dl judges of long experience and since the issue before us is one of
first impression a sincere difference of opinion should not be unexpected.

| have had the opportunity to read the dissenting opinion of my American colleague
and it presents very well his concerns. He worries that not enough deference is paid to the
Commerce Department as he believes it must be under United States law. In my opinion,
however, he is demanding almost absolute deference leaving almost no breathing space for
areviewing tribunal. If thisisthe correct law to apply then there is no need for a binational
panel under the FTA.

| am of opinion that the panel was justified in reaching the conclusion that no
countervailing duty is authorized by American law when it has been established that no
competitive advantage had flowed to any Canadian lumber producers from the stumpage
systems of the provinces and log export regulations of B.C.

For all of these reasons | would uphold their determinations.

Signed in the origind by:

JUSTICE GORDON L.S. HART
JUSTICE GORDON L.S. HART

| ssued on this 3rd day of August, 1994
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MEMORANDUM OPINION REGARDING
BINATIONAL PANEL REMAND DECISION AND ORDER

INTRODUCT ION

This nmenorandum opinion and order arises from the
extraordinary challenge proceedi ng conducted pursuant to Article
1904. 13 and Annex 1904.13 of the United States-Canada Free Trade
Agreenment ("FTA'") in the matter of Certain Softwood Lunber Products
from Canada. The proceeding followed a request for an
Extraordi nary chall enge Commttee filed by the office of the United
Stated Trade Representative ("USTR') on behalf of the United States

requesting a review of the Decenber 17, 1993 Deci sion of the Panel

on Remand issued by the Binational Panel ("Decision 11"). The

events leading up to and giving rise to the request were as
fol |l ows:

In 1983 in response to a petition filed by the U S. | unber
producers "the Coalition", the International Trade Adm nistration
of the Departnment of Commerce (" Commerce") made an investigation of
t he Canadi an- Provi ncial practice of disposing of |unber grow ng on
Crown | ands under stunpage agreenents and determned that the
stunpage were not provided to an industry or group of industries
and did not provide goods at preferential rates. Commer ce

accordingly held that inports of Canadi an | unber were not subject
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to a countervailing duty. ("Lunber 1"). In reaching that
concl usi on Commerce found that the record evi dence established that
stunpage were used by a | arge nunber of conpanies operating within
three groups of industries conprising sone 27 enterprises.

In 1986, with little or no intervening change in the nunber of
industries or enterprises involved in the stunpage prograns,
Commerce, at the request of the Coalition, conducted a second
investigation and issued a prelimnary affirmative countervailing
duty determnation (Lunber 11). At that tinme, the United States
and Canada entered into a Menorandum of Understanding ("MUJ') under
whi ch Canada agreed to inpose an export tax of 15% on all | unber
exported to the United States to offset any advantage that m ght
accrue to Canadian |unber producers as the result of the then
exi sting stunpage prograns. Commerce thereupon termnated its
investigation and declared its prelimnary determnation to be
"without legal force and effect”. During the follow ng years, the
Canadi an provinces made significant changes to their stunpage
prograns to the extent that the Canadi an Governnment determ ned that
there was no |onger any basis for holding that Canadi an softwood
| unber prograns coul d be deenmed countervail abl e subsi dies. Canada
accordingly exercised its right to termnate the MOU effective
Cct ober 4, 1991.

Upon term nation of the MOU, Commerce instigated its third

i nvestigation of the provincial stunpage prograns. At that tine,
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the Coalition requested Conmerce to include in its investigation
the 1 og export restrictions (LERs) inposed by British Col unbia on
the export of logs from that province. The Coalition contended
that these restrictions artificially depressed the price of I|ogs
t hus giving an advantage to | unber producers. On May 28, 1992,
Commerce issued the final results of its admnistrative review of
its countervailing duty order on certain softwood |unber (See

Sof t wood Lunber Products from Canada 57 Fed. Reg. 22,570 (Dep't

Comm (1992))("Lunber 111"). Comrerce found that the Canadi an

provinces of British Colunbia, ("B.C."), A berta and Ontario
provide tinber to Canadi an conpanies at preferential rates through
their stunpage progranms and that the benefits fromthe provincial
stunpage subsidies are, within the neaning of the statute, de facto
provided to the "specific group of industries" that purchase and
process tinber. Comerce also found that B.C subsidi zes Canadi an
| umber production through its prohibition on |log exports which
artificially reduces the price of logs. Comerce's concl usion of
specificity with respect to stunpage was based on its finding that
t he nunber of industries benefitting fromstunpage was "too few'.
It held that it was precluded from anal yzi ng whet her the benefits
conferred by the stunpage programdistorted the market by affecting
| umber production volunme or price. Wth regard to the LERs,
Commerce found that the accruing benefit was de jure specific.

That deci sion was chal |l enged by the Governnent of Canada and
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ot her Canadi an participants before a binational panel (the "Panel")
est abl i shed under the provisions of the United States-Canada Free

Trade Agreenent ("FTA"). The Decision of the Panel was published

on May 6, 1993 ("Decision 1") and therein unaninously remanded

certain questions back, three of which are relevant to this

chal l enge. Certain Softwood Lunber Products from Canada File No.

USA- 92-1904-01 slip on. (FTA Panel May 6, 1992).
First, the Panel remanded Commerce's specificity

determ nati on concerni ng stunpage on the grounds that Conmerce is

required to articulate an analysis under all four illustrative
specificity factors, as well as any other relevant factor,
identified in Commerce's proposed regul ati ons. Second, the Panel

remanded the B.C. |og export ban on the basis that the specificity
anal ysis was inadequate. It invited Conmerce to present a de facto
anal ysis of the export ban. Third, as a second basis for remandi ng
the finding that the stunpage prograns were countervail able, the
Panel directed Cormerce to eval uate whether the progranms could and
did have a distorting effect on the operation of normal conpetitive
mar ket s. Pursuant to the remand, Commerce produced its

Redet er mi nati on Pur suant to Bi nati onal Panel Remand

("Redeterm nation") on Septenber 17, 1993.

As requested by the Panel, Commerce anal yzed the four factors
identified in its Proposed Regulations relating to specificity, and

anal yzed as well the inherent characteristics factor. It then
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reaffirmed it's prior determnation that the stunpage prograns were
countervailable for the reason that the recipients of these
benefits were "too few' in nunber. Commerce agreed with the Panel
that the LERs are not de jure specific but determ ned that they are
de facto specific for substantially the sanme reasons given wth
respect to the stunpage program Comrerce adhered to its original
position that it was not required to do an analysis of "market
distortion". However, in accordance with the Panel's instructions,
Commerce reviewed the record evidence and concluded that the
provincial progranms had the effect of distorting the market.

In "Decision 11", the Panel, by a majority of three to two,

hel d that Commerce's Redeterm nati on was unsupported by substanti al

evi dence on the record and otherwi se not in accordance wth | aw
They accordingly found that an affirmative determ nation could not
be sustained and remanded with instructions to i1ssue negative
determnations. The two panelists in the Dissent stated that they
woul d have affirnmed the findings of Comerce with respect to
specificity and preferentiality made on renand. On January 6,

1994, Commerce issued its second Redeterm nation reaffirmng its

original position concerning issues raised in the Mijority in

Decision 1I1. In accordance with the Majority's instructions,

however, Commerce determned that neither provincial stunpage
prograns nor the B.C LERs constituted a countervail abl e subsidy

under U.S. law. On February 23, 1994 the Panel signed an Order



affirmng that Redeterm nation.

The request of the USTR for an Extraordinary Challenge
Comm ttee states:

Pursuant to Article 1904 of the United States-Canada Free
Trade Agreenment (FTA), the United States requests the
conveni ng of an Extraordi nary Challenge Commttee ("ECC')
to review the underlying Panel decision in the above-
captioned matter. Two nenbers of the Panel materially
violated the FTA Rul es of Conduct by failing to disclose
information that revealed at |east the appearance of
partiality or bias and, with regard to one of the
Panelists, a serious conflict of interest. Moreover, the
Panel (and the three-person majority in the Decenber 17,

1993 decision (the "Majority") manifestly exceeded its
powers, authority and jurisdiction by ignoring the
Chapter 19 standard of review, including substantive |aw
and the facts in overturning the Departnment of Commerce's
("Commerce's") finding that the subsidies at issue in the
case were provided to a specific industry or group of
industries, and inventing a legal requirenent that
Commerce exam ne whether the subsidies distort the
mar ket. These actions materially affected the Majority's
decision and threaten the integrity of the binationa

panel review process.

The USTR now requests that the Conmttee vacate the deci sions
of the Panel or, in the alternative, remand the Majority's deci sion

to the Panel for action not inconsistent with the Commttee's

deci si on.

THE ROLE OF AN EXTRAORDINARY CHALLENGE COMMITTEE

After extensive negotiations, the United States and Canada
entered FTA, effective January 1, 1989. The preanble to that
hi stori c docunent accentuates its high purpose (i.e. "To contribute

to the harnoni ous devel opnent and expansion of world trade and to
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provide a catal yst to broader cooperation”). As a further exanple
of the purpose and intent of that Agreenent, Section 2 of the
Anerican inplenmenting legislation (United States-Canada Free Trade
Agreenment Act, P.L. 100-449, as anended § 405) provides that the
purpose of that act was, inter alia, "to strengthen and devel op
econom c relations between the United States and Canada for their
mut ual benefit" and "to establish a free-trade area between the two
nations through the reduction and elimnation of barriers to trade

i n goods and services and to investnent".

Both governnments evidenced a strong desire for business
certainty and the concomtant need to resolve trade disputes
quickly and with finality. They accordingly devised a special
mechani sm for the settlenent of all trade disputes between the
respective parties. The FTA provides for panels conprised of five
international trade experts fromthe United States and Canada to
repl ace the otherwise U S. or Canadi an review ng Courts. (FTA Annex
1901.2(1)-(2)). The decision of the Panel is final and binding.
The panels are nmandated to apply the law of the inporting country.
Thus, a panel reviewi ng a determ nation by Commerce nust apply the
standard of review and legal principles that the Court of
| nternational trade would apply. (FTA ART. 1904(2-3)). In this
regard, the law consists of "the relevant statutes, |egislative

hi story, regulations admnistrative practice and judicial
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precedents to the extent that a court of the inporting party would
rely on such nmaterials...." (FTA Article 1904(2)). Additionally,
the FTA provided an Extraordi nary Chall enge Conmttee nmechanismto
revi ew bi national panel decisions in extraordinary circunstances.
Annex 1904. 13 provides for the parties to establish a ten-person
roster conposed of Judges or forner Judges of the Federal Court of
the United States of Anerica or a Court of superior jurisdiction of
Canada, each party to nanme five persons to this roster. An
Extraordi nary Chall enge Commttee, consisting of three nenbers, is
established by each party selecting one nenber fromthe roster of
Judges and the third selected by the two appoi nted Judges and, if
necessary, by lot fromthe roster. The role of the Conmttee is
restricted by the ternms of the FTA. Article 1904. 13 provides:

Were, within a reasonable tine after the panel decision
is issued, a Party alleges that:

a) i) a nmenber of the panel was guilty of gross
m sconduct, bias, or a serious conflict of
interest, or otherwise naterially violated the
rul es of conduct,

ii) the panel seriously departed from a
fundanmental rule of procedure, or

i1i) the panel mnifestly exceeded its powers,
authority or jurisdiction set forth in this
Article, and

b) any of the actions set out in subparagraph (a) has
materially affected the panel's decision and
threatens the integrity of the binational panel
revi ew process,

that Party may avail itself of the extraordinary
chal | enge procedure set out in Annex 1904. 13.



(Enmphasi s added)
That Article provides a three pronged test for the
establishnent of a successful extraordinary chall enge. As was

pointed out In the Matter of Fresh, Chilled or Frozen Pork from

Canada ECC 91-1904-01USA ("ECC 1") and quoted with approval In the

Matter of Live Swine from Canada ECC 93-1904-01USA ("ECC I1"):

This three-prong requirenent provides explicit, narrow
grounds for extraordinary chal |l enges and nmakes cl ear that
an extraordinary challenge '"is not intended to function
as a routine appeal.’ Statenent of Admnistrative
Action, United States - Canada Free-Trade Agreenent at
116, reprinted in HR Doc. No. 216, 10th Cong., 2d
Sess., 163. 278 (1988). | ndeed, the Committee's only
function is to ascertain whether each of the three
requirenments set forth in article 1904.13 has been
established, {that is conpliance with any one of the
Article 1904.13 (a) (1-111) criteria and Dboth
requi renents of subparagraph (b).}

The Extraordi nary Chall enge Commttee function is to determ ne
whet her a panel or panel nenber violated the three-prong standard
of the extraordinary challenge procedure (ECC I1). It is not an
appellate court nor is it endowed with that court's extensive
jurisdiction. |Its jurisdiction is restricted to the correction of
an "aberrant panel decision”™ and any "aberrant behavior of
panelists" that would threaten the integrity of the binationa

panel system when such action, is unwarranted. (See, ECC 1 at 9

and ECC 1l at 7) The exceptional nature of an extraordinary
chal l enge was accentuated by the drafters of the FTA by limting
extraordinary challenges to the United States and Canadian

governnments, whereas normally any participant affected by a



10
decision nmay appeal to the appropriate court for redress.
Furthernmore, unlike the courts, a time |imtation of 30 days is
pl aced on the conmttee's proceedings in keeping with the Parties
desire to have trade disputes settled quickly and with finality.
In short, as the nane inplies and as the FTA provisions and
procedural rules suggest, the role of the Extraordinary Chall enge
Commttee is to review Binational Panel decisions only in
exceptional circunstances and to vacate those decisions where it is
established that (a) the Panel or nenber thereof was guilty of the
conduct prescribed in section (1) of Article 1904.13 or that the
panel was in breach of sections (I1) or (l111) and that such actions
materially affected the panel's decision and threatens the

integrity of the binational panel system

ALLEGATIONS OF ERROR
The USTR, on behalf of the Governnent of the United States,

argues that the Panel Majority in Decision Il manifestly exceeded

its jurisdiction and authority by failing to apply the appropriate
standard of judicial review and in particular by (a) reversing
Commerce's determnation regarding preferentiality of provincia
stunpage progranms and substituting an effects test that is not
required by U S Ilaw and (b) by reversing Comrerce's specificity
determnation wthout a proper analysis of the Departnent's

findings as required under the appropriate standard of review and
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i nposi ng new requi rements on Commerce that went beyond the Panel's
mandate. The USTR asserts that such errors materially affect the
panel's decision and thereby threaten the integrity of the

bi nati onal panel process.

PREFERENTIALITY

The USTR contends that, the Panel Majority in Decision Il

("Majority") failed to follow the plain | anguage of the statute or
to follow judicial precedent which had rejected an effects test, in
concluding that Comrerce was required to determ ne whether the
provi nci al stunpage prograns distorted the market.

I n concluding that Cormerce's finding of market distortion was

not supported by substantial evidence on the record (Decision I1),

the Majority referred back to the unani nous opinion in Decision
in which the Panel had given detailed reasons for its conclusion
t hat mar ket distortion is a fundanental assunption  of

countervailability under the statute. In Decision |, the Pane

dealt at sone Ilength wth the |[egal requirenents of a
countervail able subsidy and cited 19 U . S.C. 1677(5) which reads in
part:

(5) Subsidy.

(A) In general. The term "subsidy" has the sane neaning as
the term"bounty or grant” as that termis used in section 303
of this Act [19 U S.C. § 1303], and includes, but is not
l[imted to, the foll ow ng:

* k%
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(i1) The follow ng donestic subsidies, if provided or
requi red by governnent action to a specific enterprise or
i ndustry, or a group of enterprises or industries,
whet her publicly or privately owned, and whether paid and
bestowed directly or indirectly on the mnufacture,

production, or export of any class or kind of
mer chandi se:

* k%

(rn) The provision of goods or services at
preferential rates.

The Panel posed the question as to "whether a governnment's
pricing policies for access to a "natural resource" can amount to
a countervailable subsidy if it has no effect on the output or
price of the products generated from the natural resource".

(Decision 11 at 45) I n addressing that question, the Panel

referred to a line of US. authorities that held that the
countervailing duty law was intended to offset the wunfair
conpetitive advantage that foreign producers woul d ot herw se enj oy
fromsubsidies paid by their governnents. In nost cases, provision
of a governnent benefit will distort the usual supply and demand
mar ket forces and there will be no dispute over the matter.
However, this is the first time that Conmerce has attenpted to
apply the countervailing law to fees charged for access to a
gover nment - owned natural resource.

The Panel also referred to the introduction of the recently
Proposed Regul ations for making CVD assessnents whi ch reads:

Conceptual ly, the regul ati ons are based upon the economc
nodel articulated by the Departnment in its final
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determ nati ons in Car bon St eel Wre Rod from
Czechosl ovakia and Carbon Steel Wre Rod from Pol and
{...} and sustained by the Court in GCeorgetown Steel
Corp. v. United States {...} This nodel, which generally
defines a subsidy as a distortion of the market process
for allocating an econony's resources, underlies the
Departnent's entire methodol ogy. (enphasis added)

Al t hough Commer ce had di sagreed with the "contention that the
countervailing duty law requires a nmarket distortion test (See, 57
Fed. Reqg. 22,570 at 22.587) the Panel noted that Commerce had used
the "market distortion"” approach in deciding that the restraint of
|l og exports was a subsidy for the very reason that it had a
distorting effect on the market econony. The Panel concl uded that
Comrerce should have considered whether or not these provincia
prograns could and did have a distorting effect on the operation of
the normal conpetitive markets before concluding that these
governnental policies involve the type of "preferential™ pricing
that constitute a countervail abl e subsidy within the meaning of the

Tariff Act. (See, Decision Il at 59 -60)

Al t hough the dissenting Panelists ("Dissent") in Decision |

had initially agreed that a finding of market distortion was a
prerequisite to a determnation of a countervail able subsidy in

this case (Decision 1), they felt inpelled to change their position

inthat regard in light of the recent decision of Daewoo El ecs. Co.

V. International Union of Elec..6 F.3.d 1511 (Fed. Gr. 1993),

petition for Cert. filed, 62 U S. L. W 3662 (U S. Feb. 16, 1994)

No. 93-1328 ("Daewoo") and woul d have confirmed Comrerce's finding
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of preferentiality in stunpage prograns. They stated:

"Were we not strongly persuaded that Daewoo trunps our
earlier instruction on market distortion, we would concur
in nmost of the Mjority's reasoning on stunpage
preferentiality in the present opinion.... Wile we find
the Majority's critique persuasive, assum ng arguendo a
mar ket distortion requirenent, unlike the Mjority, we
woul d have instructed Commerce on remand to provide

expl anati ons for the assunptions it makes in
recal cul ati ng t he Nor dhaus Study's regression
analysis..." (Decision Il, Dissent at 50).

Al t hough Daewoo is an anti-dunpi ng case, the standard of
review as stated therein is equally applicable in countervailing
duty cases and is the nost recent authority enunciating the U S

standard of review. However, in that regard, it does not add to

what was | aid down by the Suprene Court in Chevron U S A 1lnc. v.

Nati onal Resources Defence Council, lInc., 467 U S. 837 (1984)

("Chevron") and its progenies, relied on by the Majority in their
decision. The issue in Daewoo was whether the I TA was required to
make an econonetric tax analysis of honme nmarket consuners to
determ ne the amount of the Korean tax on television sets, forgiven
upon export, to be added to the U S. price. 1In accordance with its
| ong standi ng accounting mnmethodol ogy the I TA determ ned that the
full tax had to be added to the U S. price. On appeal to the Court
of International Trade that court disagreed with the ITA s
accounti ng met hodol ogy and directed the I TA to nake an econonetric
anal ysis of tax incidence on hone market consuners. After several

remands the anmount of tax to be added to the U S. price was greatly
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reduced. On further appeal, the Court of Appeal of the Federa
Circuit held that the ITA reasonably interpreted the antidunping
statute, in using accounting methodology to add all commodity taxes
assessed on home market sales but forgiven upon export, and that
the I TA was not required to make an econonetric analysis on tax
i nci dence on honme market consuners. The Court further held that
the I TA's determ nation was supported by substantial evidence.

In that case, it was accepted that the tax inposed on
consunmers, but forgiven on export, gave the exporting television
manuf acturers a conpetitive advantage, the question was to what
extent. The argunent in the instant case is that the stunpage
prograns do not confer any conpetitive advantage and are thus not
countervail able. Daewdo did not deal with this issue.

As | have earlier stated, the Panel relied on a line of U S.
aut horities supporting their conclusion that, in the particular
circunstances of this case, Commerce was required to consider
whet her the stunpage prograns created a conpetitive advantage or in
econom c terns "market distortion”

Al t hough Commerce did not accept that it was required to make
a determnation of market distortion, it nmade an analysis in this
case as requested by the Panel and concluded that the stunpage

prograns did in fact distort the narket. Decision Il analyzed

Commerce's reasons and the Majority held, for the reasons given,

that they were not supported by substantial evidence on the record.
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The Di ssent woul d have concurred, in the main, with the reasoning
of the Mjority on that issue, but for Daewoo. Unli ke the
Maj ority, however, the D ssent woul d have remanded the matter back
to Coomerce for further analysis.

Based on the record before wus, and the particular
circunstances of this case, | am unable to conclude that the
Majority did not conscientiously apply US. Jlaw in requiring
Commerce to consider market distortion nor in its conclusion that

Commerce's finding of market distortion in its Redeterm nation was

not supported by substantial evidence on the record.

SPECIFICITY

The USTR on behalf of the United States governnent contends
that the Mjority manifestly exceeded its jurisdiction and
authority by reversing Commerce's specificity determnations with
respect to both the stunpage progranms and the LERs. USTR all eges
that the Myjority failed to perform a proper analysis of the
Departnent's findings as required under the appropriate standard of
review and i nposed new requirenents on Conmerce that went beyond
t he panel's mandate.

In (Decision 1), the panel dealt at Iength with the

appropriate standard of review under U S. law. In (Decision I1),

it adopted, by reference its earlier remarks and stated:



Article 1904(3) of the FTA requires this Panel to "apply
the standard of review described in Article 1911 and the
general legal principles that a court of the inporting
country otherwise would apply to a review of a
determnation of the conpetent investigating authority.”
Wil e the scope of this Panel's reviewis limted to the
Adm ni strative Record before the agency, the Panel my
al so consider, as provided under Article 1904(2):

The relevant st at ut es, | egi sl ative history,
regul ati ons, admnistrative practice, and judici al
precedents to the extent that a court of the
inmporting party would rely on such materials in
reviewing a final determnation of the conpetent
i nvestigating authority.

Since the United States is the inporting country in
this proceeding, Article 1911 of the ETA directs the
Panel to apply the standard of review of 19 U.S. C. 8§ 1516
A (b)(1)(B). Under that provision, the Panel nust "hold
unlawful any determnation, finding, or conclusion
found... to be unsupported by substantial evidence on the
record or otherwi se not in accordance with law. " This
standard has been applied and discussed in previous
bi nati onal panel deci sions.

The standard of review requires that Comrerce's
decision: (1) be supported by substantial evidence on the
record; and, (2) be otherwise in accordance with the
applicable | aw.

Substantial evidence is nore than a nere scintilla.
It means such relevant evidence as a reasonable mnd
m ght accept as adequate to support a conclusion.
Substanti al evidence is sonething | ess than the wei ght of
the evidence, and the possibility of drawing two
i nconsi stent conclusions from the evidence does not
prevent an adm nistrative agency's finding from being
supported by substantial evidence. However, [a]
reviewing court is not barred from setting aside [an
agency] decision when it cannot conscientiously find that
the evidence supporting that decision is substantial
when viewed in the light that the record inits entirety
furni shes, including the body of evidence opposed to the
[ agency' s] view. Substantial evidence has been held to
mean such rel evant evidence as a reasonable m nd m ght
accept as adequate to support a conclusion, taking into
account the entire record, including whatever fairly

17
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detracts fromthe substantiality of the evidence.

Bi national panels, as the review ng body, may not
engage in de novo review. Panels nmust limt their review
to the evidence on the record.

The decision of the U S. Suprenme Court in Chevron
US A Inc. v. Natural Resource Defence Council is wdely
recogni zed as the |ocus classicus of judicial review of
admnistrative action, particularly as regards an
agency's interpretation of the law it is mandated to
apply. Chevron stands for the proposition that in
determning whether an agency's application and
interpretation of a statute is in accordance with |aw, a
court need not conclude that "the agency's interpretation
[Is] the only reasonable construction or the one this
court would adopt had the question initially arisen in a
judicial proceeding."”

It is common ground that the Tariff Act 19 U S. C § 1677(5)
applies to the underlying dispute. This provision requires that
Commerce determ ne whether "a bounty, grant or subsidy” was
provided to "a specific enterprise or industry, or a group of
enterprises or industries" but is silent as to how Comrerce should
do so. Because this statutory provision is silent, the Majority
properly recognized that they were required to give deference to
Commerce's statutory interpretation. In their reference to the

appropriate standard of review (Decision Il at 13), the majority

referred to Anerican Lanb Co. v United States 785 F.2d 944 1001

(Fed. CGr. 1986 citing Chevron USA Inc. v National Res. Def.

Council 467 US 837 (1984) as well to Georgetown Steel Corp. v U S

801 F. ed 1308, 1314-18, and st at ed:
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"Where there is an absence of clearly discernible
| egislative intent, binational panels nmust |imt their
inquiry to the question of whether Commerce's statutory
interpretations are "sufficiently" reasonable". An
agency's interpretation is "sufficiently" reasonable if
it has a rational basis which conports with the object
and purpose of the statute. Revi ewi ng courts have
rejected Comrerce's "exercise of adm ni strative
discretion if it contravenes statutory objectives".

The Panel's decision is replete with instances in which
it deferred to Coomerce's determ nation, although it mght not have
cone to the same conclusions had it been a hearing de novo. For
exanpl e, the Panel affirmed Comrerce's ruling that LERs can yield
a countervailable subsidy if found specific, despite strong

argunent by Canada agai nst that determ nation.

The Majority reviewed Commerce's Redeterm nation on Renand and
concluded that its new specificity finding was still "legally
flawed" and that it was "unable to provide a rational |egal basis"

for its conclusion. (Decision Il at 47-48) They held that its

finding that the nunber of users of the stunpage programwas "too
few' was conclusory with no reasoned analysis, as required by U S
Courts, as to why the nunbers it cited were relevant to a finding

of specificity in this case, much | ess dispositive. (Decision |

at 42) The Majority agreed that Commerce had sufficiently anal yzed
the two factors of governnent discretion and governnent action and
had reasonably found that they were not determnative of
specificity in this case. They concluded however, that the record

did not reasonably support the conclusion of Comrerce regarding



20
dom nant and di sproportionate use. As to the LERs, the Majority
overrul ed Commerce's specificity finding essentially because it was
based on what the Majority had found to be its flawed anal ysis of
st unpage specificity.

| find it passing strange that any adm ni strative tribunal can
state that a decision of a court of appeal of the Federal Circuit

or indeed of any Federal Court is wongly decided, and that it did

not propose to followit, as in this case. (Redeterm nation at 6)

| refer to the case of PPGIlndus., Inc. v. United States, 978 F. 2d

1232 (Fed. Cr. 1992) ("PPGI1V"'), one of the authorities on which
the Panel relied, in requiring Coomerce to consider all of the
factors on which a determnation of specificity is based, in
accordance with their Proposed Regul ati ons whi ch provi de:
In determning whether benefits are specific under
paragraph (b)(1) of this section, the Secretary wll

consi der, anong other things, the follow ng factors:

(1) The extent to which a governnent act to limt
the availability of a program

(1) The nunber of enterprises, industries, or
groups thereof that actually use a program

(rit) Whet her there are dom nant users of a program
or whether certain enterprises, industries, or
groups thereof receive disproportionately
| arge benefits under a program

(1v) The extent to which a governnment exercises
discretion in conferring benefits under a
pr ogr am

It is not the role of this commttee to determ ne what wei ght
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shoul d be given any deci ded case as against another. That is for
the Binational Panel to decide. Qur role is not to address nere
| egal issues that do not affect the integrity of the FTA dispute
resol uti on nmechani sm but to ensure that the panel's decision is in
accordance wth its mandate as prescribed by the FTA

It is not wthin this Commttee's jurisdiction to determ ne
whet her the court decisions relied on by the Panel are in strict
accord with established U S. |aw. Qur duty is solely to determ ne
whet her the Panel acted wthin its nmandate. In nmy opinion, in
requiring Comrerce, in the circunstances of this particul ar case,
to consider all the factors set out in its Proposed Regul ations, it
cannot be said, as alleged by the USTR, that the panel did not
conscientiously apply U S [|aw

After a careful review of the record, both witten and oral,
| am not persuaded, for the reasons set forth above, that the
alleged errors by the Panel neet the test for a successful

Extraordi nary Challenge set forth in Article 1904. 13.

FAILURE TO DISCLOSE

The USTR al so all eges that two nenbers of the Panel materially
violated the FTA Rules of Conduct by failing to disclose
information that reveal ed at | east the appearance of partiality or
bias and, with regard to one of the Panelists, a serious conflict

of interest. It contends that the violations of the Code of
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Conduct and the serious conflict of interest tainted the Panel's
decision in this case. This taint undermnes the decision's
validity as well as public confidence in the panel process and as
such these actions have materially affected the Panel's decisions

(U.S. Brief at 49). The two nenbers of the Panel against whom

all egations are made are the Chairman Richard G Dearden ("M.
Dearden") and Panelist Lawson A. W Hunter ("M. Hunter").
These allegations resulted fromletters fromthe Coalition to

the U S. Secretariat subsequent to the Panel's final determ nation

(Decision I1). The correspondence rai sed purported concerns over
Messrs. Dearden's and Hunter's firns representation of Canadi an and
Provincial Governnents and of certain Canadi an | unber conpanies
that may not have been disclosed. By letters dated January 14 and
February 8, 1994, the U S. Secretariat requested that M. Dearden
and M. Hunter respond to the matters raised by the Coalition

Both Panelists provided detailed responses to the requests for
further information. On February 18, 1994, the United States
sought Canada's agreenent to the renoval of the two Panelists and
that the newy appointed Panel be advised to vacate the initia

Panel's decisions of May 6, 1993 and Decenber 17, 1993. Canada
refused to agree on the grounds "that none of the allegedly
prejudicial relationships would, under US. law, create the
appear ance of bias". (Letter of Anbassador Raynond Chretien to

Anbassador Rufus Yerxa dated February 22, 1994.).
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On July 15, 1992, prior to his acceptance as a Panelist, M.
Dearden signed a Disclosure Statenent in which he indicated that
his law firm Gowing, Strathy & Henderson had represented the
Governnments of Canada, Manitoba, Alberta and Saskatchewan on
unrel ated matters. He also provided a client Iist of Canadian pulp
and paper and forestry conpanies to which his firmprovided advi se.
By letter dated July 17, 1992, he further disclosed that his firm
had al so done sone work for Leggett Platt Inc., a US. inporter of
Canadi an softwood |unber products that actively opposed the
i mposition of countervailing duties on its products. His attached
bi ography reveal ed that he had al so worked under contract with the
O fice of the United States Trade Representative. The United
States raised no objection to M. Dearden's appointnent to the
Panel .

In his detailed response to the matters of concern raised by
the Coalition, M. Dearden enunerated a nunber of other parties
that his firm had represented and explained in detail the nature
and type of advice given. He stated:

"As | previously disclosed, this firm has acted for

various pulp and paper forest industry conpanies wth

respect to non-trade renedy issues (see ny confidential

di scl osure statenment of July 15, 1992). As stated in ny

di scl osure statenent, | can again confirmthat Gow i ng,

Strathy & Henderson has not provided any | egal advice to

the governnments or conpanies listed in the interested

party list, nor to any conpany in the forestry and

sof twood | unber industry, the pul p and paper industry, or

| umber processing industry wth respect to the

countervailing duty action which is the subject matter of
this panel proceeding."
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He further stated that far from appearing to be partisan
toward Canada, he had represented the Ofice of the United States
Trade Representative in the past, he had worked closely with the
United States Departnent of Commerce in connection with the
negotiation of the FTA itself, and several nenbers of his firm have
represented and currently represent the United States CGovernnent in
various matters, unrelated to this proceedi ng.

On June 24, 1992, M. Hunter provided a D sclosure Statenent
in which he disclosed that his law firmof Fraser & Beatty did work
for Dontar Inc., Scott Paper Limted and D ashowa Forest Products
Ltd. on unrelated matters. On January 1, 1993, he joined the firm
of Stikeman, Elliott. He advised the U S Secretariat by tel ephone
of his change of firns and informed the Secretary that a nenber of
his new firm had already filed a D sclosure Statenment with the
Canadi an Secretariat. That statenment disclosed that although the
firm represented certain forest product conpanies on unrelated
matters, it was not giving advice with respect to trade |law on
matters relating to issues before the Panel. He was advised by the
U S. Secretariat to provide that information in witing for
transmttal to the Parties but failed to do so.

He, too, provided a detailed response to the matters of
concern raised by the Coalition. After a thorough check of work

performed by Stikeman, Elliott he added a |ist of other Canadi an
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conmpani es, not previously disclosed, to which his firm had given
advice on unrelated matters and confirned that this law firm had
not provided any |legal advice to any Canadi an softwood | unber on
forest product producers with respect to the countervailing duty
action which is the subject matter of this proceeding. As to the
request for further information regarding work done for Stone
Consolidated, M. Hunter replied:

"As | mentioned to you in ny letter of January 24, 1994,
Sti keman, Elliott does non-trade related work for Stone

Consol i dat ed. The Q@uay action involves a comerci al
di spute between Stone and t he defendant regardi ng damages
to a piece of machinery. It is in no way related to the

i ssued before the softwood | unber panel

The Dewey Ballantine letter also states that Stone
Consolidated is one of many Canadi an softwood | unber
pr oducers currently seeki ng a conpany-specific
adm ni strative review before the Departnent of Commerce.
| amtotally unaware of whether this is true or not, and
Sti keman, Elliott is not involved in or representing
Stone Consolidated with respect to any such revi ew shoul d
it be ongoing. | certainly was not nmade aware that such
a review was bei ng undertaken by Stone Consolidated, or
any other Canadian forest product producer for that
matter, by the record before the panel."(Letter to Janes
R Hol bein dated January 27, 1994.)

In addition to its allegation that M. Hunter had failed to
make full disclosure, the USTR alleges that M. Hunter was in a
serious conflict of interest by entering into a contractual
relationship with the Canadi an Governnent while serving as a nenber
of the Panel. M. Hunter is a fornmer Assistant Deputy M nister of

Canada' s Bureau of Conpetition Policy and Director of Investigation

and Research. (Letter to Cathy Beehan, Canadi an Secretariat from
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Lawson A W Hunter dated June 24, 1992.) Due to his unique
expertise in conpetition | aw, Lexenom cs Inc., a conpany of which
M. Hunter was president, was retained by the Canadi an Gover nnent,
for a relatively insignificant fee, to present a semnar on the
Conpetition Act and related regulatory issues in connection with
t he proposed nerger of Air Canada and Canadi an Airlines

The Introductory Note to the D sclosure Obligations set forth
in the Code of Conduct for proceedi ngs under Chapters 18 and 19 of
t he FTA reads:

"The governing principle of this Code is that a candi date

or menber nust disclose the existence of any interests or

rel ationships that are likely to affect the candidate's

or nmenber's independence and inpartiality or that m ght

reasonably create the appearance of bias.

These disclosure obligations, however, should not be

interpreted so that the burden of detailed disclosure

makes it inpractical for persons in the | egal or business
comunity to serve as nenbers, thereby depriving the

Parties and participants of the services of those who

m ght be best qualified to serve as nenbers. Thus, a

candi date or nenber shoul d not be called upon to disclose

interests or relationshi ps whose bearing on their role in

t he proceeding would be trivial, but should be aware of

the continuing obligation to disclose relationships or

interests that may bear on the inpartiality or the

integrity of the process.”

Once appointed, a nenber nust continue to make a reasonabl e
effort to beconme aware of and to disclose any interests or
relationships that are likely to affect his or her independence or
inpartiality or mght reasonably create the appearance of bias.

Annex 1901.2(6) requires that every panelist conply with the
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Code of Conduct. Under the Code w de ranging disclosure is
required both before and during a panel proceeding. Sever al
provi sions enphasize the fact that candidates and nenbers nust
avoi d the appearance of inpropriety, partiality or bias. |Indeed
the Code of Conduct is replete wth provisions ainmed at ensuring
and maintaining the integrity and inpartiality of the panel system
In the fornmal request for the establishnment of an
Extraordi nary Chall enge Comm ttee, count one of the allegations of
grounds for relief is "Material breach of the Code of Conduct and
Serious Conflict of Interest”". As | have earlier stated, the first
al l egation applies to both Messrs. Dearden and Hunter. The second,
to M. Hunter only. The request of the USTR on behalf of the
United States CGovernnent is that, pursuant to Annex 1904.13(3) the
Comm ttee vacate the decisions of the Panel to enable the Parties
to establish a new Panel, in the event that its appeal on the

substantive issues i s unsuccessful.

Article 1904.13 provides that action by an Extraordinary
Chal l enge Committee is warranted if:

(a) a nmenber of the panel was guilty of gross m sconduct,
bias or a serious conflict of interest , or otherw se
materially violated the rules of conduct...

and (b) any of the actions set out in subparagraph (a) has
materially affected the panel's decision and threaten the
integrity of the binational panel review system
(Enphasi s added).

There are no allegations of gross m sconduct or of bias in
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this case, nor in ny opinion should there be. The USTR, however,
contends that the failure of the panelists to nake full disclosure
constituted a violation of the Code of Conduct that inpaired the
integrity of the binational panel process and materially affected

the Panel's decision. (U.S. Brief at 38)

To satisfy the standard of review envisaged by Article
1904(13)(a)(1) it nust be established that a nmenber of the panel
materially violated the rules of conduct and that such violation

has materially affected the panel's decision and threatens the

ntegrity of the binational panel review system Al though the word
"Material" connotes a lower standard than such nodifiers as

"Gross", "Serious" and "Fundanental", in context, it is a strong

ndi cation that not every violation of the Code of Conduct would
satisfy the criteria set forth in Article 1904. 13.

Violations that can be taken to have materially affected the
panel 's decision and threaten the integrity of the binational panel
system are those that are "material". | give that word its
ordinary dictionary meaning "of substantial inpact" or "of nuch
consequence", or in the | egal sense, "relevant to the proceedi ngs".

| do not propose to particularize the interests and
rel ati onshi ps that were not disclosed by the two panelists as they
have been itemzed by ny two colleagues in their respective
opi ni ons. Suffice it to say at this stage that none of them

related to the specific issue before the panel nor did they differ
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in any material respect fromthose initially disclosed and found
acceptable to the United States Governnent.

M. Dearden nade a conscious effort to list all interests and
relationships that were likely to be construed as affecting his
inpartiality, including, nost inportantly his firnms association
with an Anerican conpany that inported Canadi an | unber products and
that actively opposed the inposition of countervailing duties.

His subsequent disclosures of work perfornmed for other
provi ncial governnents and various conpanies in respect of
unrelated matters were simlar to those disclosed prior to his
acceptance as a panelist and there is no reason to concl ude that he
woul d not have been accepted had he nade a conpl ete discl osure.

The record discloses that other panelists that had nade
| engthy disclosures containing information simlar to those now
di scl osed by M. Dearden, were accepted as panelists.

Nonet hel ess, in strict conpliance with the Code of Conduct and
the obligations inposed on him by that Code, M. Dearden should
have included the matters now conplained of in his initial
Di sclosure Statenent. It was the United States prerogative, not
his, to determine the relevancy of that information to the
proceedi ngs in question and to determ ne whether it was of such a
nature as mght reasonably affect his inpartiality or create an
appearance of bias. In light of the nature of the undisclosed

informati on, however, and the expl anation tendered by himregarding
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its omssion from his initial D sclosure Statenment, | am not
persuaded that the non disclosure in this case constitutes a
“"Material" breach within the nmeaning of the Code of Conduct. The
undi scl osed information of advice given and services rendered to
various governnents and conpanies were in relation to unrel ated
matters and were simlar to disclosures that both Parties had
accepted on a nunber of occasion as would not give rise to an
appearance of inpartiality or bias. Had that information been in
respect of advice given relating to an issue before the Panel |
woul d have deci ded ot herw se.

After careful consideration of the witten and oral record of
the parties and participants | have reached the sane concl usion
with respect to the allegations against M. Hunter. Unquestionably
M. Hunter was remss in his duties by failing to file an updated
D scl osure Statenent when he joined a new law firm Hi s statenent
to the Secretary of the U S. Secretariat that a nenber of his new
firmhad already filed a D sclosure Statenent did not relieve him
of his duty to file a personal statenent. However, the record
di scl oses that the undisclosed informati on concerned work done by
his firm for interested parties in unrelated matters and was
simlar to the interest disclosed by a nunber of other candi dates
t hat had been accepted as nenbers of a panel.

Furthernmore M. Hunter should have disclosed his contractual

relationship with the Governnent of Canada, while serving on the
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panel, in connection with the proposed nerger of A r Canada and
Canadian Airlines. Albeit that work bore no relationship to the
proceedi ngs before the panel, it was nonethel ess i ncunbent on M.
Hunter to disclose it to enable the United States Governnment to
exercise its prerogative of requesting his renoval fromthe panel
if it thought fit. In nmy opinion, however, the United States
Gover nment woul d not have exercised its prerogative at that tine.
| base ny opinion on the fact that a nenber of the Panel was known
by the Parties to be a sitting nenber of the Advisory Conmttee on
International Law of the United States Departnent of State with no
objection taken to his being a panelist.

The i nherent weakness in the panel system if such there be,
is the difficulty of inculcating in the mnds of interested parties
and ot her nenbers of the general public the sanme confidence in the
inpartiality of panel nmenbers as they have in the judiciary.

| f a candidate makes full disclosure of the existence of
interests or relationships that are likely to affect his or her
i ndependence and inpartiality or that m ght reasonably create the
appearance of bias and is accepted by the two Governnents as a
panelist, he or she should be inmune from any allegation of
partiality or bias. Such, however, is not necessarily the case.
The information contained in the D sclosure Statenents 1is
confidential and the other participants and affected parties are

unaware of the disclosures nmade. A great deal of the information
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di scl osed, however, are matters of public record and based on that
record, interested parties may be left with the inpression that
sone nenbers of the panel were inpartial

That, however, should not detract fromthe inportance of the
Bi nati onal Panel Systemwhich is vital to the inplenentation of the
Free Trade Agreenment if its stated ainms and objects are to be
att ai ned.

Both Parties to the FTA were cogni zant of the fact that the
persons nost suited to be nenbers of a panel were, in nost part,
menbers of large firns which did work for one or both governnents
and, in a nunber of cases, would have acted for conpani es trading
with the other country. They accordingly required prospective
panelists to disclose the existence of any interests or
relationship that was likely to effect his or her independence and
inpartiality or mght reasonably create the appearance of bias.
Panel i sts should be constantly aware of the inportant role they
play in the successful inplenentation of the FTA and they should
take all reasonabl e precautions of ensuring that they nake a ful
di scl osure as required by the Code of Conduct. They can then
performtheir duties free in the know edge that their inpartiality
cannot be questi oned.

Since | am not persuaded that the USTR has net the test of
establishing a breach of either FTA Article 1904.13 (a) (I) or (a)

(1), 1 need not address the second or third prongs of our test as
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set forth in Article 1904.13 (b).

CONCLUSION
For the reasons stated above, | would dism ss the request for
an extraordinary challenge. In keeping with the decision of M.

Justice Hart filed herein, the Binational Panel's Mnorandum

i nion and Order, dated December 17, 1993, shall remain in effect

and the Binational Panel's Oder Affirming the Deternination on

Remand, dated February 23, 1994, is affirned.

SIGNED I N THE ORI G NAL BY:

HERBERT B. MORGAN
HON. HERBERT B. MORGAN

| ssued this 3rd day of August, 1994
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It will not be the purpose of this opinion to redefine and
rehash the intricacies of trade |law which are set forth in great
det ai | in the 192 pages of the Commerce Departnent's
Redetermination Pursuant to Binational Panel Remand and the 190
pages of the two opinions of the Binational Panel on Remand. No one
asserts this to be the proper role of an Extraordinary Chall enge
Commttee. My concern is with the proper definition of that role;
i ndeed, ny concern is that an Extraordinary Challenge Conmttee
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| shall first consider the Panel's alleged failure to apply
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Department's Redetermination, and then turn to allegations of

violations of the Code of Conduct and the exi stence of a serious

conflict of interest.



THE COMMERCE DEPARTMENT®"S REDETERMINATION AND
THE BINATIONAL PANEL"S REVIEW OF
THE ADMINISTRATIVE AGENCY ACTION

1 THE SUBSTITUTE APPELLATE SCHEME SET UP BY THE AGREEMENT AND BY
THE UNITED STATES CONGRESS

Conpeting economc interests within and across national
borders being what they are, it would seeminevitable that trade
di sputes between the two countries would arise. A novel system was
devised to settle these disputes, in the hopes of its creators to
settle nore expertly and nore swiftly than through the nationa
court systemof either country. El aborate assurances were given in
both Congress and Parlianment that the donestic laws of each
country, both substantive and procedural, would be applied by the
two tiers of the new systemjust as rigorously as in the federal
court systens which it superseded.

Under long established admnistrative law in the United
States, the action of an adm nistrative agency (which includes the
| nternational Trade Adm nistration of the Commerce Departnent in
this case), whether rul emaki ng or adjudi cation, can be revi ewed by
a United States Court of Appeals for one of the circuits. Al npst
all agency determ nations are reviewable by the Court of Appeals
for the D.C. Crcuit, some also by other circuits. There also
exists a parallel route to review an agency by filing an original
case in the United States District Court seeking an injunction
mandanus, or sone other prerogative wit. Fromthe District Court
a direct appeal can be taken to the Court of Appeals for the
appropriate circuit. From the CGrcuit Courts wth either type

action there is a possible review by certiorari in the Suprene
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Court, but this has been Iimted in the Suprenme Court's discretion
to the interpretation and operation of inportant substantive |aws
or inportant questions of judicial procedure, such as due process.
Wiere trade matters are concerned, the U S path of review has
been from the ITA in the Commerce Departnment to the Court of
I nternational Trade, a nulti-judge court from which one judge is
selected to review each I TA adm nistrative agency action appeal ed.
Fromthe C T reviewis had in the Federal Grcuit Court of Appeals.
In the Free Trade Agreenent the parties sought to replicate
this by creating a five nenber Binational Panel which sits to
review the admnistrative actions of the ITA in the Comerce
Departnent. Fromthis five nenber Binational Panel, further review
is had before a three nmenber Extraordinary Challenge Conmttee. The
rati o of national nmenbership in each reviewing body is three to two
and two to one, determ ned either by agreenent or by |ot.
The initial review of agency action by the five person
Bi nati onal Panel is thus conparable to that of a Court of Appeals
in nmost U S, admnistrative review cases or the Court of
International Trade in the special instance of trade determnations
by the I TA of the Conmerce Departnent. Likew se, the role of the
Extraordinary Challenge Commttee m ght be roughly conparable to
that of the Supreme Court in the admnistrative review process, for
two reasons: first the decision of both bodies is final and

unappeal able; and second, the review is limted to inportant
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gquestions of substantive and procedural |aw Conparing review of
trade determ nations of the ITA the case formerly went initially
to the CIT, then next to the Federal Circuit, whose decision was
not final and which exercised a standard of review nore conparabl e
to that of the other Courts of Appeals.

One of the nost inportant features of the negotiations gaining
approval of the Free Trade Agreenent was the promse that the
domestic law of the party whose adm nistrative determ nati on was
chal l enged would apply. This included the substantive |aw, the
procedural law, and the standard of review.

Article 1911 of the Canada-U. S. Free Trade Agreenent defined
the standard of review for the Binational Panels as:

"In the case of the United States of Anerica, the standards

set forth in Section 516A (b)(1)(B)of the Tariff Act of 1930,

as anended, "

That section of the Tariff Act sets forth the standard of review
for the Court of International Trade, and now for U. S. -Canada
Bi nati onal Panels, which is that: the court shall hold unl awful any
determnation, finding, or conclusion found - ...to be unsupported
by substantial evidence on the record, or otherwise not in
accordance with | aw

Article 1904.3 of the Agreenent provides:

The panel shall apply the standard of review described in

article 1911 and the general |egal principles that a court of

an inporting party otherwi se would apply to the review of a

determ nation of the conpetent investigating authority.

The standard of review for the Extraordinary Challenge



4
Commttee is found in Section 1904.13 of the Agreenment. The
Extraordinary Challenge Cormmittee is to take corrective action if
"the panel manifestly exceeds its power, authority or jurisdiction
set forth in this article, and (b) any of the actions set out in
subparagraph (a) has materially affected the panel's decision and

threatens the integrity of the binational panel review process

Now let us relate these Binational Panel and Extraordinary
Chal l enge Committee review standards to the tine honored precepts
of U S law As quoted above, the Free Trade Agreenent establishes
a three prong test for determ ning when decisions by Binationa
Panels are in error. The first of these requirenents for the
Extraordi nary Challenge Conmttee to find, if it is to prescribe
corrective action, is "if: ...the panel manifestly exceeded its
powers, authority or jurisdiction set forth in this article, "
This is intended to require the enploynment of all United States | aw
correctly, including the admnistrative |aw standard of review.
That standard of review for the Binational Panel to apply, as
guot ed above is: "The court [Binational Panel] shall hold unl awf ul
any determnation, finding, or conclusion found - ... to be
unsupported by substantial evidence on the record, or otherw se not
in accordance with [aw "

To those accustoned to judicial review of U S. admnistrative

agency action, the latter quoted standard of review nmade applicabl e
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to the Binational Panel can easily be seen to be directly derived
fromthe Adm nistrative Procedure Act of 1946. 5 USC Section 705,
Scope of Review provi des:

The review ng court shall -
(2) hold unlawful and set aside agency action, findings, and
concl usions found to be:
(A) arbitrary, capricious, an abuse of discretion, or
ot herwi se not in accordance with | aw,

(G in excess of statutory jurisdiction, authority, or
[imtations, or short of statutory right;

(Eﬁ unsupported by substantial evidence in a case
[i nvol ving adj udi cation on the record].

Thus 19 USC Section 1516A (b)(1)(B) - "to be supported by
substantial evidence on the record, or otherw se not in accordance
with law." - is nothing nore or less than a shortened version of
the two principal elenents of the judicial review standard of the
Adm ni strative Procedure Act. In the donestic APA those review
standards are commonly applied by a U S. Grcuit Court of Appeals
in considering the validity of the adm nistrative agency action;
under the FTAwth slightly different |anguage those standards are
to be applied by the Binational Panels in reviewng the action of
a U S admnistrative agency. As pointed out above, that standard
for the Binational Panel was originally enunciated in the statute
for review by the Court of International Trade.

Turni ng back now to the role of the Extraordi nary Chall enge
Commttee, this occupies the sane place in the review hierarchy in

regard to binational trade matters as did previously the Federal
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Circuit Court of Appeals. |In Daewoo Electronics vs. International

Union it described its role thusly:

On review of the issue, like the trial court (CT), we look to
see whet her substantial evidence supports the decision of the
| TA on this issue ... The question is whether the record

adequat el y supports the decision of the ITA not whether sone
ot her opinion could reasonably have been forned. As frequently
stated, "the possibility of drawing two inconsistent
conclusions from the evidence does not pr event an
admnistrative agency's finding from being supported by
substanti al evidence'.!?
Thus our task as an ECCis to | ook at how the Binational Panel did
its job, i.e., carried out its review of an adm nistrative agency
action under the standard of review prescribed in the statute,
whi ch is the equival ent of the well understood standard of judicial
reviewin effect inthe United States for many years. W | ook first
at what the Panel did in its review, not only what standard it
purportedly applied, but howit applied the standard, and then we
| ook at the agency action as expressed in its Redetermination on
Remand to see if the Panel's appraisal of that action was correct
under the Panel's review ng standard. "If: ... the panel manifestly
exceeded its powers, authority or jurisdiction set forth in this
article, and" the additional two prongs of the tests are net, then
t he Panel action nust be set aside.

Turning briefly to the other two prongs of the test

aut hori zing an ECC to take corrective action, if any of the Panel's

1 6 Fed. 2d 1511, at 150. (Fed. Gr. 1993)
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actions exceeding its powers, authority or jurisdiction "has
materially affected the panel's decision and threatens the
integrity of the binational panel review process", then the ECCis
required to set aside the Panel action. It is this part of the
three prong test which nmakes ECC review of Binational Panel action
somewhat different from U S. Court of Appeals direct review of
agency action.

Remenber that the ECC is the second step renoved fromreview
of agency action, which places it in the same place as the Federal
Circuit in the hierarchy of trade matters review and in the sane
position as the Suprenme Court in the normal review of other
adm nistrative agency action. "Materially affect[ing] a panel's
deci sion" and "threaten[ing] the integrity of the binational panel
revi ew process" smacks of the standards which the Suprene Court
enploys in granting certiorari, i.e., the Suprenme Court only grants
certiorari when there is at stake the interpretation or operation
of an inportant substantive law or an inportant violation of
judicial procedure, such as due process under the crimnal |aw. ECC
jurisdiction under the FTAis in part an optional jurisdiction |ike
the Suprenme Court certiorari jurisdiction , i.e., aggrieved private
parties have no power to invoke the ECC procedure, only the two
sovereignties have the power to invoke ECC jurisdiction for the

review of inportant matters.?

2 One of nmy two col |l eagues describes the substitute appellate
systemin | anguage which favours the Canadi an contentions.
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As indicated at the outset, the United States-Canada Free
Trade Agreenent was sold to the Congress and to the Parlianment by
its sponsors in both countries on the representation that the
donmestic | aw, substantive and procedural, would continue to apply
unchanged (except those m nor changes necessary to conformto the
Agreenent), and that, particularly, the standard of judicial review
would be maintained by the two tier (Panel and ECC) appellate
substitute for the donestic courts of each country.
A previous Extraordinary Challenge Commttee in Live Swine
From Canada stated: "The North Anmerican Free Trade Agreenent
(" NAFTA") nmakes explicit what was inplicit in the FTA that if a
panel fails to apply the appropriate standard of review, it
mani festly exceeds its powers, authority or jurisdiction, the first

prong of our three part test, FTA Article 1904.13 (a) (iii).?

"Under the agreenent there is no appeal froma mgjority

deci sion of a panel and their deci son becones bindi ng upon
the parties.”" (p.7) If there is "no appeal"”, How and Wiy are
we, the ECC, here? There is no appeal by private parties,
true. As stated above, this is to ensure that only inportant
matters "materially affect[ing] the panel's decision" and
"threaten[ing] the integrity of the binational panel review
process" are reviewed at a second |evel, the ECC. The two
governments are given an unquestioned right to invoke this
second tier review, as was done by the United States inits
Request for an Extraordinary Chall enge Comm ttee, which
defines the issues before us. The private litigants are now
termed "Participants”; only the two sovereignties are
"Parties."

3 "Live Swine From Canada", ECC - 93 - 1904-01 U.S. A, slip
op. at 10 (8 April 1993)
In spite of this clear |anguage specifically applicable
to our case, ny coll eague quotes other |anguage from Live
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Strangel y enough, none other than R chard Dearden, Chairnman of

t he Panel whose decision we are review ng, anticipated this. 1In a
speech 22 January 1988, later submtted to the House Commttee on
the Judiciary and printed in the Hearings 28 April 1988, Dearden
remar ked: "It is expected that the extraordinary challenge
procedure will be invoked sparingly. This nmay not be so if a broad

interpretation is given to the allegation that the panel manifestly

Swine to sustain the Canadi an position. Let us analyze
sonme of this |anguage:

"An Extraordinary Challenge Commttee ("ECC') does not
serve as an ordinary appellate court." (p.14)(enphasis
suppl i ed)

- True, the inplication being that it serves as an
extraordinary appellate court.

"“This three-prong requirenment provides explicit narrow
grounds for extraordinary chall enges and makes cl ear that
an extraordinary challenge is not intended to function as
a routine appeal'" (p.1l4)(enphasi s added)

- True, and there is nothing routine about this appeal.
The losing private parties had no right to appeal, the
United States governnment has requested the ECC because it
believes that the panel majority significantly failed to
apply the U S. statutory standard of judicial review and
the United States categorically asserts in its Request
that it would have sought the renoval of the two Canadi an
panelists had it known of their conflicts of interest in
tinmely fashion

"The ECC shoul d address system c problens ... A systemc
probl em ari ses whenever the binational process itself is
tainted by failure on the part of a panel or panelist to
follow their mandate under the FTA. " (p.16)

- It is hard to imagi ne a nore pernicious taint nore
materially affecting a panel decision or nore threatening
to the integrity of the whole systemthan the two basic
charges brought by the United States here.
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exceeded its powers, authority or jurisdiction. "

Certainly the United States Congress nmade the interpretation
noted by Live Swine and antici pated by Dearden. The negotiation of
the North Anerican Free Trade Agreenent, i.e., the inclusion of
Mexi co, gave the Congress an opportunity to review the Binational
Panel process as it operated under the CFTA. The Senate produced an
extraordinary Joint Report of six Committees on the North American
Free Trade Agreenent Inplenmentation Act in which it stated: "At the
outset, the Commttee enphasizes that NAFTA, just as the CFTA,
requires binational panels to apply the sanme standard of review and
general legal principles that donestic courts would apply. This
requi rement is the foundation of the binational system"®

The Conmmttee later comrented that "... the extraordinary
chal | enge procedures set forth in ... Paragraph 13 of Article 1904
specifically provides that extraordinary challenge procedures may
be i1nvoked where a panel has manifestly exceeded 1i1ts powers,
authority or jurisdiction by failing for example, to apply the
appropriate standard of review, where such action has materially
affected the panel®s decision and threatens the integrity of the

binational panel process. Because the central tenet of Chapter 19

4 Hearing Before the Subcommttee on Courts, G vil Liberties,
and the Adm nistration of Justice of the Conmttee on the
Judi ci ary House Representatives, 100th Cong., 2d Session,
April 28, 1988 at page 718.

5 Senate Report 103-189, 18 Novenber 1993, at pp. 41-42
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is that a panel nust operate precisely as would a court it
repl aces, the Commttee believes that misapplication of U.S. law iIn
important areas i1s a clear threat to the integrity of the Chapter
19 process"® M/ two col | eagues prefer to ignore U S. Senate views
(rmore fully discussed under V below) and Justice Hart uses | anguage
to dimnish the role of an ECC. "It was not intended to be an
appel l ate court but rather a comnmttee of limted jurisdiction to
protect the integrity of the system (p.13) Technically true;
neither "Panel" nor "Commttee" is called a "Court"”, but they are
the conpl ete and only substitute for the U S. appellate system |If
this substitute appellate system had not been intended to achieve
simlar results in applying US. law, the United States woul d have
never agreed to it. The United States never contenplated that
United States law woul d be changed by a binational body. If the
substitute appellate system does not achieve simlar results in
applying U.S. law, it may not be | ong conti nued.

The statenent by the conbined Senate Committee and the Live
Swine ECC are clear recognition of the duty of an ECC to set aside
Panel action if it fails to apply the U S. statutory standard of
review of ITA admnistrative agency action. Now |let us see the

powers of an ECC as viewed by Canadi an Counsel

6 Id. at 43-44.
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1 THE CANADIAN STANDARD OF REVIEW OF ADMINISTRATIVE AGENCY
ACTION

G ven this background as to how and on what terns the United
States usual two-tier (three-tier in the case of trade dispute
matters) judicial review was replaced by a two-tier Binationa
Panel -Comm ttee system it was sonmewhat startling to read and hear
the sweeping assertions of Canadian counsel as to what the
Extraordi nary Challenge Commttee could - and particularly could
not - do. "The Canadian parties position is that all the United
States” challenges to the Panel's rulings are disputes over
questions of |aw or evidence that are beyond the scope of this
Commttee's review " Canadian Brief (CB) 34. "The FTA nmakes cl ear
that an FTA chal | enge, as the nane suggests, is appropriate only in
truly extraordinary circunstances.” CB p. 39. "likewse, the
Commttee is not enpowered to review the Panel's rulings on whet her
the agency's determnations were supported by substantia
evidence." (CB pp. 41-42.)

The present Canadian view on the substitute two-tier appellate
system set up to replace the United States court system was wel |
stated by the Canadian counsel in oral argunent before the
Comm ttee.

Consequently, one of Canada's prinary objectives in
negoti ating the FTA was to devise the new trade rule for the

Free Trade area. The goal couldn't be achieved, and when it

wasn't, the two governnments agreed to Kkeep their own

countervailing duty laws. But to insure that those | aws would

be evenly adm nistered, the parties created the Binationa
Panel system
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The goals are reflected in the process itself. Wll, it's
patterned on judicial review and applying the standards of
review and the |l aw of the inporting country. The Panel process
provided for in depth review by five international trade |aw
experts, rather than by a single sort of international trade
j udge constrained by a heavy docket.

The  Panel sel ection enphasized good character,
objectivity, trade expertise, and the very fact that there are
five panelists nmeant that the review would reflect the
collective judgnent from the outset. In the interest of
busi ness, certainly the Panel decisions were to be
expeditious, and they were to be definitive. Panel decisions
were expressly not to be subject to appeal, but were to be
final and bi nding.

The parties agreed to further review only on exceedingly
narrow grounds, as a safeguard agai nst the unanticipated and
virtual ly uni magi nabl e case of a Panel flagrantly failing to
carry out its FTA mandate. That's where the Committee cones
in. The Commttee serves the critical function of insuring
that the Binational Panel process proceeds in accordance with
the FTA, but this Conmttee is not an Appellate Court. (Tr.
78-79)

However, even if the United States persuaded this
Commttee that the Panel msinterpreted US. law, the
challenge still could not be sustained. This Commttee's
function is far nore |imted.

CHAI RMAN W LKEY: Excuse ne. Wuld you repeat that
st at enent agai n?

MS. ANDERSON. Even if the United States persuaded this
Commttee that the Panel msinterpreted US. law, the
chal l enge could still not be sustained. And what | nean by
that, and | think its inportant that | nake clear what | nean,
is that this Commttee isn't here to review clains of |ega
error. (Tr. 80)

CHAI RVAN W LKEY: You've just told us that no matter how
egregious the msapplication on United States law, this
Committee has no power to correct such egregious error. Is
that correct?

MS. ANDERSON: There m ght be some circunstance in sone
ot her case where --

CHAl RVAN W LKEY: Gve ne -- all right. Gve nme a specific
exanple of a case in which this Commttee woul d have the power
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to do anyt hi ng.
M5. ANDERSON. | can think of a few Frankly, they' re hard
to think of because --

CHAI RMAN W LKEY: Nane one.

M5 ANDERSON: One would certainly be if the Panel had
failed to apply the standard of review, in the sense that they
said, "W don't think that's a tough enough standard of
review, or we think it's too tough. Maybe we'll apply an
arbitrary and capricious standard and not a substantial
evi dence --

CHAl RVAN W LKEY: |If the Panel validly openly refused to
apply the accepted standard of review, that would warrant
Comm ttee action?

MS. ANDERSON:. Wl |, that would certainly nmeet prong one
of the three prong ECC standard. (Tr. pp 81-82)

CHAI RVAN W LKEY: But if the -- if the Panel stated the
standard of review correctly, and then failed, totally failed
to apply it, this Commttee has no power to correct the error?

M5. ANDERSON: The line drawing in the abstract is a very
difficult thing because we --. (Tr. p. 82)

CHAI RVAN W LKEY: All right. Gve nme one nore exanpl e of
where this Commttee woul d have power to do anyt hi ng.

M5. ANDERSON: For exanple, if a Panel sinply affirmed or
reversed the decision before them w thout explanation and
without really giving reasons and explaining how we've
anal yzed the U S. standard of review and the U S. |aw, that
woul d not be providing the kind of quasi judicial review to
replace CIT or CAFC review that the FTA mandated Panels to
provi de.

O, for exanple, if the Panel sinply said, "Wll, I
believe that a panel doesn't have the right to question what
the agency did. W owe the Agency the kind of absolute
deference the U S. is asking for here."” That would be an
abdication of their responsibility to review the decision
before them on the substantial evidence, and otherwi se, in
accordance wth | aw standards.

The review that a Panel provides is to be the sane as
what the parties would have received in the US. court, if
it'"'s a US. case. And it's that -- (Tr. pp. 83-84)

CHAI RVAN W LKEY: Wl |, exanpl es you've given ne here of
where we would have a duty and a power and authority to do
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anything are:" (Tr p. 84)

To summari ze Canadi an counsel's exanples of situations in
whi ch the Extraordinary Challenge Commttee would have a duty,
power and authority to act are: first, "if the panel had failed to
apply the standard of review'; second, "if the panel sinply
affirmed or reversed the decision before them w thout explanation
and without really giving reasons"; and third "if a panel sinply
said, "Well, | believe that the panel doesn't have the right to
question what the agency did. W owe the agency the kind of
absol ute deference the U S. is asking for here." Canadi an counsel
| ater gave a fourth exanple: if a panel sinply concluded in its
decision that controlling U S. precedents in point, Suprene Court
cases, Court of Appeals cases in point, were wong in their view"
(Tr. 86)

After Canadi an counsel had detail ed the Canadi an position on
exanpl es of what m ght be reviewed by an Extraordinary Chall enge
Commttee, the Conmmittee Chairman made this comment:

Now, a |aw student taking admnistrative |law could |ook at

those situations and say. "This is reversible error, and

obviously, any kind of a review panel or commttee is going to
have to reverse this. They certainly did it wong."

It doesn't take three retired judges who served years on the

bench to figure those out. Now, there nust be sone other cases

that are less clear that we are supposed to take
responsibility for figuring out whether they --
MS. ANDERSON: Well, indeed if you'll forgive ne Judge

W | key, what you just described as being sonething anybody

could see was wong, is precisely the sort of situation that
would neet the standard of 1904-13(a)(iii) of the ECC
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st andar ds.

CHAI RVAN W LKEY: | just wanted to get your position.

MS. ANDERSON: | certainly don't take the position that
the Panel would have to declare in its decision that it was
doing the wong thing, that it would have to declare that it
was going to apply the standard of review of the United
States. That's certainly not ny position.

CHAl RVAN W LKEY: Well, | don't want to --

M5. ANDERSON: But there -- but there would be -- it would
have to be extrenely egregious to neet the first prong of the
standard. (Tr. 85-86)

One of the Canadi an Menbers of the Committee illum nated the
Canadi an position further:

JUSTICE HART: If the law of the United States in sum
don't on the particular issue, and the Panel addressed that
law, and there were two different views put forward, would an
Extraordi nary Chall enge Commttee such as this be able to set
aside sinply on the basis of the fact that there is a
preferable selection of the | aw?

M5. ANDERSON: No My Lord, this Commttee would not. That
woul d not be within this Coommttee's jurisdiction. A Panel has
exactly the sane kind of responsibility to review an Agency
decision as the U S. court wuld have. (Tr. 87)

The five nenbers Binational Panel's responsibility is very
clear: "The review that a panel provides is to be the sane as what
the parties would have received in a US. court, if it is a US.
case." (Tr. 84) This corresponds with the way the matter was
presented to the Congress and the Parlianent and wth the
statenents of the legislators on both countries as to what they
were creating in the substitute appell ate process.

The Canadian position on the role of the Extraordinary
Chal l enge Committee is - well, extraordinary. The only four

exanpl es whi ch Canadi an counsel could think of as permtting any
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action whatsoever by the ECC were exanples of such flagrant error
that a | aw student who had conpl eted an adm nistrative | aw course
could have easily decided these, and in fact, so flagrant that
probably the two countries involved would feel norally, if not
legally, obligated to take renedi al action.

Canada considers other matters, normally thought of as the
grist for court decisions, none of an ECC s business. "Canada
all eges further that the dispute over the neaning of Daewoo is
undeniably no nore than a debate concerning the proper
interpretation of U S law and thus it falls outside the scope of
an ECC. The sane is true with respect to the dispute over whether
specificity analysis requires consideration of nultiple factors.™
(Tr. 38) (This latter was a major issue in both Panel decisions) If
di sagreenent on U. S. law, issues which formed the principal grounds
of the Panel decisions, is no issue for an Extraordi nary Chall enge
Commttee, what are we waiting for? A case in which the litigants
are in perfect agreenment on the | aw??

Three exanpl es taken fromthe colloquy with Canadi an counsel
del i neate the Canadi an position even nore sharply.

1. JUSTICE HART: Wuld this panel have to go so far as to say

that the majority in this particular case was intellectually

di shonest in comng to the conclusions that they did in order

for us to reject the findings? (Tr. 95)

M5. ANDERSON: But we don't have that case here. | nean,
there is just no issue of sonebody's intellectual dishonesty.
CHAl RMVAN W LKEY: Counsel, | don't think you answered ny
col | eague's question,... | wunderstand Justice Hart to ask

woul d it be necessary here, as a standard of our powers, to
find that the panel intellectually - was intellectually
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di shonest in nmaking its decision. Is that the fair statenent

of your question? ...[looking at Justice Hart for agreenent]
MS. ANDERSON: | would say, yes. You would have to find
t hat, because otherwise,... (Tr. 96)

2. MS. ANDERSON:. But the FTA certainly does contenpl ate that
a Panel, like a court, can nmake m stakes, it can nmake m st akes
in applying the standard of review, and it can nmake m st akes
in applying substantive |aw at | east what sonmeone woul d think
was a m st ake.

And the ECC still cannot set aside the Panel's ruling,
unless it also finds that the Panel had essentially abandoned
its responsibility under the FTA, and that's plainly not the
case here (Tr. 119-120)

3. Canadian counsel referred to the fact that one panel

decision is not a binding precedent for another panel. From

that counsel argued that the panel decision here, even if
erroneous, could not threaten the integrity of the substitute
appel | ate process under the FTA. On this line of reasoning, no

Extraordinary Challenge Cormittee would ever have power to

correct a grossly erroneous Panel decision, because as a non-

precedent it could never threaten the integrity of the

process. (Tr. 137)

Canadi an counsel obviously thought they were addressing, in
brief and orally, three judicial eunuchs, powerless to change the
outconme of any Panel decision. | amnot willing to assune that
status, nor do | think the Congress of the United States intended
it. And, as a matter of fact, some of the nost convincing testimony
refuting the argument of the Canadi an counsel in the case was given
by one of those two counsel, Ms. Jean Anderson, before Senate and
House Commttees in 1988 in order to secure adoption of the

substitute appellate system of Panels and Conm ttees.
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111 THE UNITED STATES STANDARD OF REVIEW OF ADMINISTRATIVE AGENCY
ACTION

A Testimony of Ms. Jean Anderson Before Senate and House
Committees in 1988.

For the background of this testinony, let us look first at the
words of President Reagan in transmtting the proposed Canadi an
Free Trade Agreenent to Congress:

A. Summary of FTA Provisions

...Under Article 1904, in AD or CVD cases involving
a product fromeither country, panel review will iIn
effect substitute for judicial review by national
courts. ..

The panels wll apply exclusively the national

law and standards of judicial review of the country
whose AD or CVD decision is under review.
...panels wll review final AD/ CVD determ nations
solely to det erm ne whet her t he rel evant
adm ni strative agency applied its national AD CVD
| aw correctly. National AD/ CVD | aw woul d incl ude
the relevant st at ut es, | egi sl ative history,
regul ati ons, admnistrative practice, and judici al
precedents. Panels will apply the same standard of
review and the same general legal principles as
woulld a domestic court.’

And now, the House Judiciary Conmttee Report on the Canadi an

7 United States - Canada Free Trade Agreenent: Conmuni cation
fromthe President of the United States transmtting the
Fi nal Legal Text of the U S. Canada Free Trade Agreenent,
the Proposed U. S. - Canada Free Trade Agreenent
| mpl enent ati on Act of 1988, and a Statenent of
Adm ni strative Action. Pursuant to 19 U S. C 2112(e)(2),
2212(a), H R Doc. No. 216, 100th Cong., 2d Sess. 258
(1988). (enphasis added)



Free Trade Agreenent:

It is inportant to keep in mnd the origins of the
bi nati onal dispute resolution process. According
to sonme accounts, the Canadian negotiators had
sought substantive changes in the antidunping and
countervailing duty laws of the United States.
Both countries had expressed concerns about the
consi stency of decisions nmade under the other
country's trade | aws. The Canadians were
apparently notivated by a desire to avoid what they
perceived as politically notivated protectionist
deci sions concerning the application of U S. trade
laws. O particular concern to Canada was a pair
of apparently inconsistent decision concerning
sof t wood | unber. On the other hand, the U S.
negotiators were unwilling to exenpt Canada from
our countervailing duty law wthout ensuring
stronger, enforceable discipline over Canadian
subsi di es. When the negotiators were unable to
agree on substantive changes, they focused on
i nprovenents to the process of resolving these
trade disputes. Thus, the FTA does not have any
effect on the existing antidumping or
countervailing duty laws of either country. The
bi nati onal panel system is the result of those
conprom ses. 8

The panels will apply the | aw of the country whose
antidunping countervailing duty determnation is
bei ng revi ened. ®

The bi national panels would be required to apply to
the law of the country whose agency decision is
bei ng

9

20

COM TTEE ON THE JUDI Cl ARY, HOUSE OF REPRESENTATI VES REPORT

100- 816, PART 4, August 4, 1988, at p.4. (enphasis added)

ld, p. 1.
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reviewed...First, the panels will apply the sane standard of
review as a court.10

The panelists are charged with a duty to apply the

| aw and precedent of the relevant country. The
panels wll use the basic rules of appellate
procedure as they exist in the U S and Canada
respectively. In addition the panelists will be
subject to a strict code of ethics and wll be

subj ect to perenptory chal | enges by each
governnment.. Finally, the FTA provides for a review
mechani sm of aberrant panel decisions through the
use of extraordinary chall enge committees. !

Now |let us see the contribution of M. Anderson to the
Congr ess' under st andi ng. In the case before us she appeared as
Counsel for the Canadian Party, but in 1988 she was then Chief
Counsel for the International Trade Adm nistration of the Comrerce
Departnent. First, to the House:

...Indeed, the FTA panel process is designed to

retain as many attributes of national judicial

revi ew as possible. 2

Equally inportant is what the FTA s binational
panel review does not do. First 1t does not create
either a new source of U.S. law or a new (and
potentially divergent) interpretation of U.S.
AD/CVD law in cases on Canadian products.®®

10 ld, p. 3
11 1d, p. 5

12 Hearing Before the Subcommttee on Courts, Cvil Liberties,
and the Adm nistration of Justice of the Conmttee on the
Judi ci ary House Representatives, 100th Cong., 2d Session,
April 28, 1988. Testinony of Jean Anderson, Chief Counsel
for International Trade Admi nistration, U S. Departnment of
Comrerce, at p. 72.

13 ld, p.76 (enphasis added for second sentence)
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She confirned this before the Senat e:

Despite very intense negotiations, it proved
i mpossi ble to agree on subsidies discipline and new
approaches to unfair trade practices in the short
time frame of the FTA negotiations. The two
governnments agreed instead to retain the existing
nati onal AD/CVD | aws and procedures.

...the FTA binational panel system does not create
a new source of United States |law or a divergent
interpretation of United States law in Canadi an
cases. Gven the criteria for selecting panelists
and the fact that panels will apply U S lawin US
cases, we woul d expect panel and court decisions to
be consistent.?®

Panel review is not, of course, court review But
we negotiated a panel process patterned as cl osely
as possible on review by the Court of International

Trade...In a U S. case, the panel wll apply U S
AD) CVD | aw whi ch has been incorporated into the FTA
for this purpose, including the statute, the
legislative history, regulations, admnistrative
practice, and U S. judicial precedent. The pane

woul d apply the sane standard of judicial review as
the CIT would apply.1®

Following the Coonmittee's Hearing of 20 May 1988, questions
had been posed by individual Senators, which were answered by Ms.
Anderson in representation of the Commerce Departnent and subm tted

to the General Counsel Commttee on the Judiciary of the United

States Senate on 23 May 1988.

14 Hearing before the Committee on the Judiciary United States
Senate, S. Hrg. 100-1081, 100th Cong. 2d Session, My 20,
1988, at pp. 63-64

15 1d, p. 65.

16 ld., at 64 (enphasis added)



I n response to Question 1 by Senator DeConcini,

response is:

The U. S. countervailing duty law is absolutely
unchanged by the U S. Canada Free Trade
Agreenent. ..

We expect panel decisions taken under the terns of
the FTA to be fully consistent wth decisions that
would have been reached by the Court of
International Trade...Under the FTA [the nenbers
of Binational Panels] nust apply by reference U S.
CVvD |aw-including the statute, the Ilegislative
history, regul ations, adm nistrative practice, and
judicial precedent--and the U S. standard of
judicial review in reviewng decisions of U.S.
agenci es. IT a panel were to depart from that
strict mandate, i1ts decision would be subject to
the review by three member committee of judges or
former judges.

The countervailing duty law is a highly
nondi scretionary |aw. It does not allow the
adm ni strative agencies--or a court or binationa
panel --to take into account foreign policy or other
extraneous considerations. |f subsidies and injury
are denonstrated, countervailing duties nust be
i nposed. The Free Trade Agreenent does not permt
a different result.?’

23

Comrerce's

I n response to Question 2 by Senator DeConcini, Commerce's
response is:

We think the FTAwW Il create no inequality between
i nporters of merchandi se from Canada and inporters
of simlar nerchandise from other countries.
| nporters of Canadian nerchandise wll receive
quasi -judicial review by an i ndependent binati onal
panel which, under the terns of the FTA, nust apply
US law and U S. judicial standards just as woul d
a US court. Any failure of a panel to adhere to
its mandate--in effect, to review a determination
in a U.S. case just as the Court of International
Trade would review that determination --will result

17

I d, at 243 (enphasi s added)



24

in an appeal to an Extraordinary Challenge
Committee of judges or former judges. 8

Question 9 (not indicated which Senator posed the
guestion) asks, inter alia, "What happens i1f the
panel clearly misapplied the applicable law? Is
there any appeal?

Commerce™s response is Yes, under the FTA, a
panel"s ™"power, authority or jurisdiction” 1is
strictly limited, in a U.S. case, to applying U.S.
law, i1ncluding the statute, the |legislative
history, regulations, administrative practice, and
judicial precedent. The panel must also apply the
U.S. standard of judicial review and general legal
principles that would be applied by a U.S. court.
IT a panel chose to ignore U.S. law 1n a U.S. case
or opted to apply principles or concepts not a part
of U.S. law, the panel decision would be subject to
review by an Extraordinary Challenge Committee.?®

Turning fromthe appeal process under the FTA, including the

ECC, Ms. Anderson drew the precise parallel between the Court of

International Trade and the Panels, enphasizing the limted power

of either review ng body to set aside Commerce's determ nations:

The panel cannot substitute its judgnent for the
agenci es, either. It can affirm the decision, or
can concl ude that the agency nmade a m stake, and in
the latter case, Commerce or the ITC would nmake a
new determ nation just as they do on remand from
the CIT. 2

Under article 1904..,a panel would review.. a
final AD or CVD determ nation to determ ne whet her
the agency applied its law correctly to the facts
of the particular case. The panel would apply the

18
19
20

I d, at 245 (enphasi s added)
I d, at 257 (enphasis added)
ld, at p. 64
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sanme standard of review and the general |egal
principles, incorporated by reference in the FTA,
as would a donestic court...The panel could not
conduct a trial or substitute i1ts judgment for that
of the Commerce Department. Moreover, under the
FTA, the panel--much like the courts under our
present system-could either affirm the Comrerce
determ nation or remand it for a new determ nation
not inconsistent with the panel's decision. A
panel could not 1issue 1ts own AD or CVD
determination. #

Before the Senate, tal king about the Court of
International Trade ruling or a Coomerce | TC determ nation. M.
Anderson stated: "It does not tell Commerce or the ITC what the
new determ nation nust be or what nethod the agency nust use to

reach it"?22

And before the House: "It (the CIT) does not tell the agency
what the new determ nation nust be, or what method the agency nust
use to reach a new determnation.# 1In response to a question from
M. Berman asking "So we don't change |aws?" Ms. Anderson
responded: "No. Our subsidy law and our dumping law remain
absolutely unchanged." 2

"Despite intense negotiations, it proved inpossible to reach

21 House Judiciary Hearing, 28 April 1998, supra, at pp. 73-74
(enphasi s added)

22 Senate Judiciary Hearing, supra p. 63

23 House Judiciary Hearing, 28 April 1988, supra pp. 71-72
(enphasi s added)

24 ld, p. 84 (enphasis added)
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agreenent on subsidies discipline and new approaches to unfair
trade practices in the short tinme frame of the FTA negotiations.
The two governnments agreed instead to retain existing nationa
AD/ CVD | aws and procedures..."?

| want to highlight these consistent thenes which her
testi nony enphasi zes:

First, the sameness of what is offered to the United States
Congress as a substitute for the long-established system of
judicial review of admnistrative agency action. Unquestionably
our U S. ADCVD | aws to be applied, unquestionably the Binationa
Panel will apply U S law just as the Court of International Trade
has been doing, and if the Panel errs in its understanding of U S.
law (as the CIT sonetines has) there will be the Extraordinary
Chal l enge Commttee in place of the Federal Circuit to correct the

error.

Second, as part of that saneness, but specifically, to both
Senate and House Ms. Anderson enphasi zed that the Panel (like the
T will not tell Commerce "Wat the new determ nation nust be or
what nethod the agency must use to reach it." 1Isn"t that exactly
what the Panel majority did in our case? Isn't that exactly what
t he Panel dissent accuses the nmgjority of doing? Wat else did the

Panel majority do but tell Commrerce what result to reach, prescribe

25 ld, p. 72 (enphasis added)
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t he nethodol ogy Commerce nust use to reach it, substitute its
judgnment on technical matters for the discretion entrusted by
Congress to the agency not the courts? Isn't this exactly what M.
Anderson told Congress is not supposed to happen under the FTA
substitute schene of appellate review?

Third, The repeat ed reference to "AD/CVD" or
Antidumping/Countervailing Duty Laws as being treated equivalently
in the whole schene. As then General Counsel of the International
Trade Adm nistration (I TA) of the Commerce Departnent, M. Anderson
was accustoned to dealing with these | aws as equivalents for the
purposes of procedure and the standards of judicial review
applicable. Hence she instinctively treated themin her testinony
as equivalents in the new substitute schene.

Her own testinony thus totally refutes her efforts in brief
and at oral argunment (and ny two Canadi an col | eagues position) to
di smss Daewoo?® as an antidunping case not applicable to our
countervailing duty case here.

Fourth, the repeated reference to "statutes, legislative

history, as the sources of the United States | aw which the Panels

26 See pp. 25 and 36 of Opinion of M. Justice Gordon L.S.
Hart. See Part |1l B., infra for a full discussion of
Daewoo and Federal Circuit cases hol ding squarely that the
| TA of the Commerce Departnent is given extraordinary - and
equal - deference in both antidunping and countervailing
duty cases.

Those decisions are binding U S. law in our case here. Daewo

Electronics v. International Union, 6 F. 3d 1511 (Fed. Gr.

1993) .
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and ECCs w Il apply. As Counsel for the Commerce Departnent
testifying before Congress, M. Anderson was well aware of the
i nportance of |egislative history, always listing if second after
statutes thenselves. As Counsel for the Canadian parties she has
forgotten the use of legislative history. M Canadi an col | eagues,
foll ow ng Canadian but not United States law, do not deign to
consider it here. The full inplications of this are discussed

fully under Part V, infra.

B THE FEDERAL CIRCUIT®"S MOST RECENT BINDING PRECEDENT

In Septenber 1993 there were two inportant docunents which
affected the final action and opinion of the Binational Panel in
this case. One which is fundanental here, was the |ITA Conmerce
Depart ment Redetermination Opinion on Remand, issued 17 Septenber.
The other was the Federal Crcuit opinion in Daewoo v. Electronics
International Union, ?’ i ssued 30 Septenber 1993.

What we are reviewing here is the Redetermination of the
International Trade Administration of the Department of Commerce on
Remand. Issues inportant in the first |ITA Determination and the
first Panel opinion have been nooted. Commerce asserts it has
conplied with the directions by the Panel renmanding the case to it,
and the test now is whether Comrerce has done its job under

adm nistrative | aw standards in its Redetermination.

27 6 F.3d 1511 (Fed. Gir.) 1993.
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W review that under the standard of review enunci ated by the
Federal Crcuit in PPG V:

To determne whether the Court of International Trade

correctly applied that standard in reaching its decision, this

court nust apply anew the statute's express standard of
review to the agency's determnation. (citation) Therefore, we
must affirm the Court of International Trade unless we
conclude that the ITA's determnation is not supported by
substantial evidence or is otherwise not in accordance wth

| aw. 28
As stated in Daewoo:

"On review of this issue, like the trial court, we |ook to see

whet her substanti al evidence supports the decision of the | TA

on this issue."?

My view is that the Panel D ssenting Opinion exhaustively
exam nes the |TA Redetermination and concludes correctly that
Commerce did its job as nandated by United States statutes, by |ong
established United States adm nistrative | aw practice, and by the
specific directions of the Binational Panel. It is ny view that we
need not analyze further the intricacies of trade |aw, since the

di ssenting opinion has described the whole picture correctly.

Daewoo is a Federal Circuit decision which contains no new

28 PPG Industries Inc. v. U.S., 978 F . 2d 1232, at 1236 (Fed.
Cr. 1992) (PPGYV)
The ot her PPG cases, all with the sane title, are found
at : 928 F.2d 1568 (Fed. Cir. 1991) (PPG IV)
746 F.Supp. 199 (CI'T 1990) (PPG I11)
712 F.Supp. 195 (CI'T 1989) (PPG I1)
662 F: Supp. 258 (CI'T 1987) (PPG 1)

29 Daewoo Electronics v. International Union, 6 F.3d 1511, at
1520 (Fed. GCir. 1993)
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el ements of the U S. standard on review of adm nistrative agency
action, but it is an exceptionally well organized and wel | thought
out analysis of issues in an anti-dunping case which are simlar to
i ssues in our case. In the course of developing this analysis, it
becanme necessary for the Federal Crcuit to nention nearly all of
the standards of judicial review of adm nistrative action, and the
opinion does so in a very clear and effective way. There is nothing
new, Justice Steven's opinion in Chevron®* for the Suprene Court
nine years earlier had said it all, but Daewoo said it again as
applied to a countervailing duty case. And, it said it on 30
Sept enber 1993, just thirteen days after Commerce had published its
Redetermination on Remand.

Therefore, the conbination of the five Panel nenbers revi ew ng
again a Commerce Redetermination supporting the inposition of
countervailing duties, with the gui dance of Daewoo fromthe Federal
Crcuit imediately in front of them produced a change in the
views of two nenbers of the Panel, resulting in the |engthy,
anal ytical dissenting opinion. In other words, Daewoo "woke up" the
Panel nenbers, or at least two of them as to what the U S. |aw on
judicial review of admnistrative action, is, was and al ways had
been, and they were in position to apply this to the

Redetermination of the Commerce Departnent just received.

30 Chevron USA, Inc. v. National Resources Defence Council,
Inc., 467 U. S. 837 (1984)
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There are several relevant points to be nade about Daewoo:

First, it is a countervailing duty case |like ours, based on the
anti-dunping laws rather than the anti-subsidy laws. This nakes
absolutely no difference in the standard of review we apply. The
Federal Grcuit has nmade crystal clear that the same high deference
by the reviewing authority should be given to the Commerce's
Determination in both subsidy and dunpi ng cases.

Moreover, the Secretary of Commerce through the I TA has been
given great discretion in admnistering the countervailing
duty laws. As we noted in Smith Corona Group v. the United
States® in discussing the Secretary's conparable authority
under the anti-dunping | aws:

The nunber of factors involved, conplicated by the
difficulty in quantification of these factors and the
foreign policy repercussions of a dunping determ nation,
makes the enforcenment of the anti-dunping law a difficult
and suprenely delicate endeavour. ... the Secretary has
broad discretion in executing the | aw

These considerations are equally applicable to
admnistration of the countervailing duty statute. As
this court's predecessor has repeatedly opined,
countervailing duty determnations involve conplex
economc and foreign policy decisions of a delicate
nature, for which the courts are woefully ill-equipped."”
(Ctations)?

Second, the initial i1ssue before the Federal GCrcuit was
whether the CIT, the first court reviewng the propriety of the

Comrerce Departnent actions, could conpel the Commerce Depart nent

to abandon its practice of resting upon its examnation of the

31 713 F.2d 1568, 1571 (Fed. Cir. 1983)

32 PPG |V, Supra., at 1571-72.
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customary busi ness records of exporters and go farther to undertake
an econonetric study of the Korean market to determ ne the tax
i ncidence, or "pass through", of the comobdity taxes upon
consuners. The CT remanded to the |ITA,  holding that its
met hodol ogy was not in accordance with the law. This is conparable
in our case to the Panel majority insistence that Conmerce go
farther and apply an effects test. The Federal Circuit in
Daewoo considered this a matter of statutory interpretation, noting
t hat

"the Supreme Court has instructed that "a court may not
substitute its own construction of the statutory provision for
a reasonable interpretation nade by the adm nistrator of an
agency. This court shows great deference to the
interpretation given the statute by the officers or agency
charged with its admnistration.” (Cting Chevron)?3
The Federal G rcuit summed up: "These tenets extend to their
limts when the ITA interprets the anti-dunping laws. This court
has recognized the ITA as the "master" of antidunping |Iaw,
(citation), worthy of considerabl e deference. "3
"... We conclude that this interpretation of the statute was
reasonable. The statute does not speak to tax incidence,
shifting burdens, or pass-through, nor does it contain any
hint that an econonetric analysis nmust be performed. The
statutory |anguage does not mandate that |TA |ook at the

effect of the tax on consumers rather than on the Korean
conpany. "3

33 6 F.3d at 1516.
34 | bi d.
35 Id. at 1517.
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Third, the Daewoo court next |ooked at the tax basis used by

Commer ce and deci ded t hat

"... The question is whether the record adequately supports
the decision of the ITA, not whether sone other inference
coul d reasonably have been drawn. As frequently stated, "the
possibility of drawi ng two inconsistent conclusions fromthe
evi dence does not prevent an adm nistrative agency's finding
from bei ng supported by substantial evidence.'... Substanti al
evi dence supports the ITA' s choice, and that is all the
statute requires. "

Fourth, on the last issue of the cap on duties, the Daewoo
court cited its previous decisions to the effect

"When the issue is the validity of the regulation issued under
a statute that an agency is charged with admnistering, it is
wel | established that the agency's construction is entitled to
great weight. Simlarly, agency regulations are to be
sust ai ned unl ess unreasonable and plainly inconsistent with
the statute, and are to be held valid unless weighty reasons
require otherw se." The Daewoo court opinion continued: "Wth
t hese standards guiding us, we again nmust hold that the Court
of | nt er nati onal Tr ade erred by substituting its
interpretation for that of the ITA Section 1673 f(a) does not
prohi bit the application of the cap to bonds. This provision
sinply does not speak to whether estimated duty bonds cap
anti-dunping duties. Gven this silence ... we cannot say that
the 1 TA s allowance of a duty ceiling for bonds is contrary to
the statute."?

In other words, when there is a gap in the statute, it is the
agency, not a reviewi ng court, which is authorized by Congress to
fill it. In our case, it is the ITA not the Binational Panel
which is authorized to say how many factors it wll consider on

specificity, and whether a finding of nmarket distortion is

36 ld. at 1520
37 ld. at 1522.
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necessary. The statute is silent. The Panel majority usurped the
function of the I TA

Again, the points made by the Federal Crcuit in Daewoo are
nmerely a recital of longstanding admnistrative lawin that Grcuit
and in the Suprene Court. The inpact on two of the Panel nenbers
was no doubt produced by its tineliness, thirteen days after the
Redetermination by Commerce, by the simlarity of the issues in
this countervailing duty case, and by the clarity and extent by
whi ch the Daewoo court expressed these |long held standards of

judicial review 3

IV  THE COMMERCE DEPARTMENT REDETERMINATION PURSUANT TO REMAND AND
PANEL 3-2 DECISION AFTER REMAND

After defining the United States standard of review, it would
be wse to restate what it is which we as an Extraordinary
Chal l enge Commttee are reviewing. W are review ng the | ast Panel
Decision (two Opinions) and the Redetermination. W are not
reviewing the original Panel Decision nor the original |TA
Determination. They are relevant only as history throwng |ight on
t he Redetermination and the | ast Panel Deci sion.

We are the second tier of review, as is the Federal Circuit.

The Federal Crcuit has defined its role very clearly in PPG V, 978

38 The Panel Dissent gives a detailed analysis of Daewoo"s
applicability to the instant case, slightly different from
that which | have worked out above, | also agree conpletely
with the D ssent's anal ysis.
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F. 2d at 1236, and in Daewoo, 6 F.3d at 1520. We | ook both at the
Panel's rationale to see how they did their job, applying US.
standards of judicial review (deference to agency expertise, etc.,
all criteria which the Panel mgjority recited ad nauseam but
signally failed to apply), and to how t he Commerce Departnent did
its job on Redetermination, applying the sane statutory standard as
the CIT and the Panel is supposed to, as |laid down by the Federal
Circuit in PPG V and Daewoo.

On Remand Commerce purported to follow faithfully the mandate
of the Panel. The question before us - at least initially - is: Dd
it?

Since Commerce purported to apply the four factor test on
Specificity, for exanple, we do not need to get into whether in the
future the ITAw Il look at all four or find only one factor in a
particul ar case sufficient. All we need to decide is whether, 1in
this cases, Commerce anal yzed the four factors reasonably. If it
did, as the tw dissenters believed,* then Comerce nust be
sustained and that is the end of the matter. There are other issues
to which the above al so appli es.

Qur role is not to decide the correct nethodol ogy or policy
for Comrerce, either in the past or in the future. Qur role is to

decide whether |ITA correctly decided this case, followng the

39 Panel Dissent, at 43
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directions of the Panel on Remand.

My two coll eagues have decided that the Conmerce Depart nent
did NOT anal yze the matter correctly in its Redetermination. This
brings into play the "fall back"” argument of the United States: The
original Panel Decision prescribing consideration of all four
factors on Specificity, mandating a finding on the question of
Market Distortion, and on other issues, was clearly erroneous
because such directions by the Panel as to nethodol ogy and policy
were flatly in excess of "its powers, authority and jurisdiction"”
under long established United States standards for review of agency
actions. The dissent also took this position.

Now | et us turn to the Redetermination on Remand and the Panel
revi ew of that Redetermination.

One way for nme to evaluate here the Comrerce Departnent's
Redetermination, the Panel majority opinion, and the Panel dissent
is to describe ny reaction as | read them | first undertook to
read one of the briefs, but after sonme pages put it aside as too
pejorative and critical in tone of the Panel majority opinion and
decided to read the foundation piece, i.e., the Commerce Department
Redetermination on Renand. As | absorbed the 192 page
Redetermination | was inpressed by the thorough, conplete, and
wor kmanl i ke way in which the ITA of Commerce had handled the
Remand. The | TA had done in each instance what the Panel original

Deci sion specified. In one or nore instances the | TA protested that
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this was not nornmal Commerce mnet hodol ogy or practice, but since the
Bi nati onal Panel had decreed it, the ITA wuld follow the nethod
specified by the Panel. | do not need to recite specific issues
treated by the Redetermnation, to say that the findings and
conclusions net the standard of reasonabl eness, were sustained by
substantial proof, were in conformty with and were in no way
violative of the statute and norrmal adm nistrative procedure. They
were, and fortunately the dissenting opinion nmakes clear in detai
what | have just stated in general.

The statenent above, that the Commerce Redetermination
findings and conclusions were in conformty with and were in no way
violative of the statute and normal adm nistrative procedure,
hi ghlights a significant - perhaps decisive - fact in evaluating
the Panel majority opinion: there Is not a word in any statute
which Commerce i1s accused of violating. There is no adm nistrative

action here which is "precluded by statute.” To anyone who has had
even a casual introduction to United States adm nistrative | aw,
this is a clear signal that only a totally irrational exercise by
the agency of the discretion entrusted to it by Congress (extrenely
broad when trade law is concerned, as the Federal Circuit has

hel d*°) would justify setting aside its action.

40 "These tenets [standards of deference to the agency's
discretion in interpreting its mandate, which the Fed. G
had just quoted fromthe Suprenme Court in Chevron] extend to
their limts when the ITA interprets the anti-dunping |aws.
[citing Smith-Corona, Fed. G r. 1983] ... The Court has
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| then turned to the Panel majority opinion, which had been

made the subject of such harsh comments in one of the briefs of the

parties. The Panel started, of course, by giving us the litany of

the standard of review of admnistrative agency action as

enunciated in United States law, all thoroughly famliar. The Panel

then proceeded to violate alnost every one of those canons of

revi ew of agency action. The caustic comments of the brief to which
| had first turned and then laid aside were justified.

Basically, the Panel opinion attenpts to redo, to reeval uate
the evidence, to redetermne the technical issues before the
adm ni strative agency. The Panel places its own interpretation and
makes its own evaluation of the weight of the evidence. In
addition, the Panel insists upon its own nethodology, thus
violating the principle that where there is a gap in the statute,
because the Congress has not prescribed precisely the nethodol ogy
to be used, this is confided to the Agency's expertise and
di scretion.

One of ny colleagues here inadvertently, wunintentionally

recogni zed the I TA as the master of anti-dunping | aw,

[citing Consumer Products, Fed. Cr. 1985]..." Daewoo
Electronics v. International Union, 6 F. 3d 1511, 1516 (Fed.
Cr. 1993)

The Federal Circuit has made crystal clear that the great
di scretion under anti-dunping applies equally to
countervailing duty |aws. PPG Industries Inc. v. U.S. 928
F. 2d 1568, 1571-72 (Fed. Cr. 1991); Smith Corona Group
v. U.S. 713 F.2d 1561, 1571 (Fed. Cr. 1983). See ny

di scussi on above under 1l at p. 28.
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provi des a stronger condemnation of the Panel majority's failure to
defer to agency expertise. Like Canadian Counsel he argues "this
is a case of first inpression"* and that "[i]n this situation one
cannot expect to find a precedent exactly on point....% This is
precisely the situation when deference to admnistrative agency
di scretion and expertise should be at its highest. Confronted with
a conparatively new econom c situation to be addressed, i1t is the
ITA of the Commerce Department - not the courts (or the substitute
Panel) - to whom Congress has given discretion to formulate policy
and methodology adequate to the circumstance. Unl ess the Pane
majority or ny two coll eagues can show that Comerce acted contrary
to a specific provision of the governing statute - and neither has
even pretended to assert this - Commerce's Redetermination nust
prevail .

| shall not attenpt a detailed analysis of the 106 page
majority opinion, for that has been done in adm rable fashion by
the Panel dissent. But | shall state sonme of the issues and the
action of the Panel. On Specificity the Panel majority found a | ack
of reasoned analysis of the nunbers and cl asses, and accused the
| TA of a mechanical way in wusing the nunbers. Further on
Specificity, in regard to dom nant or disproportionate use, the

maj ority concluded there was no substantial evidence and no

41 Justice Hart's Opinion at 26-27

42 ld. at 28
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reasoned anal ysis by Commerce. In sum on Specificity the mgjority
concl uded that there was no rational |egal basis for Specificity.

On Preferentiality the majority first engaged in a five page
anal ysis of Daewoo, which to ny mnd mssed the main points of
simlarity and applicability of the Daewoo opinion rationale to the
i nstant case.“* They then engaged in a derogation of the Commerce
econom c theory of marginal cost relied upon by the I TA versus rent
as applied to natural resources. To ny m nd Conmerce had nmade the
case for the application of the marginal cost theory nuch nore
strongly than had the majority for its theory of rent. But even if
it had not, with a choice of nethodol ogies, possibly either one
valid, the choice is the responsibility of the admnistrative
agency, not that of a review ng court (which the Binational Panel
replaces, wth the obligation to apply the sane standard of
review). The conclusion on Preferentiality by the majority was that
Comrerce's Redetermination was not supported by substanti al
evidence. This conclusion rests, of course, on the use of the
majority's economc theories in preference to those of Commerce.

In regard to Log Export Restrictions ny conclusion after
reading that section was that the mpjority's position could be
boil ed down to an assertion that the agency did not know what it
was tal king about, but the majority knows. This illustrates the

danger of placing review of adm nistrative agency action in the

43 See ny anal ysis of Daewoo under |11 above.
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hands of a Panel of "experts" in a particular field, instead of
having a review of admnistrative agency action by generalists who
are willing to defer to agency expertise. The mpjority's fina
conclusion was that there was no de facto analysis. Really, on
t hese points, the Commerce opinion on Redetermination and the Panel
Maj ority opinion seened to be tal king past each other.

The majority did agree wwth Commerce that a subsidy on |og
exports did exist, but insisted on the "direct and discernable
effects" test. Since Comerce did not subscribe to this, the
majority had no difficulty in finding no substantial evidence.

In summary, | believe that this Binational Panel Myjority
opi nion may violate nore principles of appellate review of agency
action that any opinion by a review ng body which I have ever read.

| amspared further detail ed anal ysis because this was done in
such a conmpetent professional manner by the dissenting opinion. The
two dissenters |ikewi se are "experts"” in the field of trade | aw and
their analysis, which supported in every major detail that of
Comrerce, was persuasive. To see how review of admnistrative
action should be done, in this case it is necessary to read the 83
page opi nion of the two dissenters, particularly pages 5-38 and 43-
50. They were sensible of their position, i.e., that their
responsibility was not to redo the whol e anal ysis which had been
done by Commerce, but to find any nmgjor flaws in Commerce's

evidence or reasoning which, if established, would negate the
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substance of the Departnent's findings. The dissent recognized
that, where reasonable mnds mght differ and Conmerce had a point
supported by substantial evidence, then the result achieved by
Commer ce shoul d be sustained. Even if another reasonabl e concl usion
coul d be reached on the sane evidence, the agency is entitled to
have its interpretation validated. This is a fundanental point
reiterated in literally decades of United States law, but it is a
poi nt | ost upon the Panel majority, and | fear, on ny two Canadi an
col | eagues.

The dissent, like the majority opinion for the Panel, recited
the sane litany of the well established uncontroverted United
States standards of review of adm ni strative agency action, but the
di ssent, unlike the Panel majority, really applied those standards
in evaluating the Conmerce Departnment’'s 192 page Redetermination.

The Panel dissenters approach - which | mintain is well-
under st ood United States law on judicial review of agency action -
is best stated by them

"But the gravanen of our dispute with the mgjority here is its
conception of United States |aw on revi ew.

"When Congress specifies a nethodology in a statute, the
agency inplenmenting the statute nust conply with that nethodol ogy,
and it is incunbent on the court engaged in adm nistrative review
to assure itself that Congress' intentions were fulfilled and to

check that the nethodol ogy was foll owed. Wen Congress does not
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speci fy nmethodology, it is understood that it is instructing and
enpowering the inplenenting agency to devise and apply what it
deens an appropriate nethodol ogy. A court engaged in
adm nistrative review nay not superinpose its own nethodol ogy, as
we explained in our section on standards of review above. e
believe that this is precisely what the majority is doing. The
appropriate question, of which the mgjority has lost sight, is
whet her given the Statute, the Regul ations and the evidence, the
deci sion taken by Commerce was not unreasonabl e.

"The relevant Statute is, of  course, 19 US.C §
1677(5)....(quoting) The provision does not prescribe a
met hodol ogy, but gives a broad discretion to the agency
inplenenting it. It does not provide grounds for review other than
the assessnment by the reviewng authority of whether the
application of the special rule in sub-section 5 was reasonable in
context. "4

Wth the Panel dissent in front of us, this Extraordinary
Chal | enge Comm ttee has no obligation to redo the |ogical review of
the admni strative agency's action given by that dissent. It is not
necessary for us to rehash what has been witten by Comrerce, by
the three-man majority, and by the two dissenters. Just read the
dissent. I would affirm the Commerce Departnent Redetermination

based on that opi nion.

44 Panel D ssenting Opinion, at 33-34
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V THE SENATE AND HOUSE EXTRAORDINARY COMMITTEE REPORTS ON NAFTA

On 15 Novenber 1993, House Report 103-361, and on 18 Novenber
1993, Senate Report 103-189, on the North Anerican Free Trade
Agreenent |nplenentation Act, were published. Putting it frankly,
bluntly and perhaps inpolitely, the basic problem on accepting
t hese Reports in this case is that the English Courts accept no
| egislative history at all and the Canadians follow closely in

their footsteps.

A. Timing

The first thing to note is the timing. These Reports cane out
in Novenber while the Panel was engaged in its consideration of the
Conmrer ce Departnent's Redetermination on Remand. The Panel Deci sion
was published 17 Decenber. Apparently these Reports were not called
to the attention of the Panel, they are not discussed, although
they certainly would have had an inpact on the Panel and been
menti oned at | east by the dissenters had the Panel becone aware of

t hem

B. Extraordinary Composition of the Congressional Committees.
The six Senate Comm ttees represented on the Special Joint
Commttee - Finance, Agriculture, Commerce, Governnental Affairs,

Judiciary, and Foreign Relations - along with the Defense Committee
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probably represent the nost powerful commttees in the Senate. The
menbership of this extraordinary Joint Commttee was conposed of
seventy-five Senators excl uding duplications. This is more than a
constitutional two-thirds majority of the Senate. This two-thirds
majority can override any presidential veto, can approve treaties,
etc.

In the House the North Anerican Free Trade Agreenent
| npl enentation Act was referred to nine Commttees - Ways and
Means, Agriculture, Banking, Finance, Energy, Foreign Affairs,

Gover nment QOperations, Judiciary, and Public Wrks.

C. Identical Chairmen of Committees and Majority of Ildentical

Members

In the Senate five of the six Commttee Chairnen represented
were the sanme as when the Canadian Free Trade Agreenent was
approved, Moyni han having replaced Bentsen. Fifty-two of the
i ndi vi dual nenbers were nenbers of these committees when the
Canadi an Free Trade Agreenent was approved in Septenber 1988.

It truly can be said that this Joint Conmttee Report was
expressing the will of the entire U. S. Senate as of Novenber 1993.
It sinply cannot be ignored, legally or practically. It is not
sonme subsequent |egislative body desiring to put 1ts spin on
| anguage passed by other |egislators many years earlier.

The House Conmittee Chairman of Ways and Means was the sane in
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1988 and 1993, and so was the principal sponsor of the neasure,

Rep. Sam M @G bbons, of Florida.

D. Identical Language on the Substitute Scheme Tfor Judicial

Review of Agency Action

No | anguage in Article 1904.13 of the CFTA, which set out the
standard for invoking an Extraordinary Challenge Conmttee, was
deleted. For clarity to subsection (a)(iii) "the panel manifestly
exceeded its powers, authority or jurisdiction set out in this
Article,” was added "for example by failing to apply the
appropriate standard of review,"...

Simlarly, no l|anguage in Annex 1904.13, "Extraordinary
Chal | enge Procedures"” was del et ed. For clarity to paragraph 3
there was inserted "After examination of the legal and factual
analysis underlying the findings and conclusions of the panel®s
decision In order to determine whether one of the grounds set out
in Article 1904.13 has been established,..."

The Canadi an Parties before us made no argunent that these two
insertions for clarity created the slightest difference in the
meani ng of the sections of NAFTA and the CFTA with which we are
concer ned here.

| ndeed, the Canadian Parties coul d never so argue, because the



Canadi an Governnent itself nmade this official statenent

meani ng of the inserts above:

Annex 1904.13(3) would nmake it explicit that an ECC
must examne the legal and factual analysis
underlying a binational panel's decision in order
to determne whether one of the grounds for
resorting to the extraordi nary chal |l enge procedure
has been established. |In Canada's view, this was
implicit in Chapter 19 of the FTA. %

And the United States Governnent officially stated:

[Flailure by a binational panel to apply the
appropriate standard of review would qualify as a
gr ound for ECC revi ew under Article
1904.13(a) (iii). In negotiating the NAFTA, the
Parties decided to make explicit in Article
1904. 13(a)(iii) of the NAFTA what was clearly
inplied in Article 1904.13(a)(iii) of the CFTA,
nanely that a binational panel that failed to apply
t he appropriate standard of review would per se be
considered to have manifestly exceeded its powers,
authority or jurisdiction. This anendnment affirns
the central inportance to the functioning of the
bi nati onal panel system of strict adherence by
panels to the proper application of the judicial
standard of review of the inporting country.

[ Tl he changes to Annex 1904 clarify that an ECC s
responsibilities do not end with sinply ensuring
that the panel articulated the correct standard of
revi ew. Rat her, ECCs are to exam ne whether the
panel analyzed the substantive |aw and underlying
facts. 4®

45

46

47

on the

Governnent of Canada, Statenent of Adninistrative Action to
t he NAFTA, reprinted in Canada Gazette, Part |, p.204 (1

January 1994)

Governnent of the United States of Anerica, Statenment of

Admi nistrative Action to the North Anerican Free Trade

Agr eenent 195-97 (1993)
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The ECC in Live Swi ne summari zed:

The North Anerican Free Trade Agreenent ('NAFTA™)

makes explicit what was implicit in the FTA, that

if a panel fails to apply the appropriate standard

of review, 1t manifestly exceeds '"its powers,

authority or jurisdiction', the first prong of our

three-part test, FTA Article 1904. 13(a)(iii).

Therefore, the Senate and House Reports deal with the sane,
identical statutory |anguage on judicial review and the substitute
schene of the Binational Panel and the Extraordinary Challenge
Commttees. Wen the Senate Joint Conmttee Report and the House
Ways and Means Commttee give their interpretation of the | anguage
of the statute which they were currently considering and did enact,
the NAFTA, they are also giving their interpretation of exactly the
same words in the CFTA

Second, the interpretation given by the seventy-five Senators
and the House Ways and Means Committee is pronpted by five years
experience with this |anguage. The Senators and Representatives
are asserting that they know what they meant five years earlier,
and that the interpretations in sonme cases have not been consi stent

with the established neaning of |ong used words characterizing

standards of judicial reviewin the United States.

E. No Change in Previous Statutory Language Needed.
Wth respect to ECC and panel review, the Senate and t he House

made no change in the | anguage used in the CFTA and reiterated in
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NAFTA, except for the two insertions noted. They nade no change in
t he | anguage because:

First, the | anguage used in both the CFTA and NAFTA reflects
the long established and well wunderstood standard of judicial
review in the United States, which is to be applied by the
bi nati onal panels and, with the qualification of the conparative
i nportance of the issues, by the Extraordinary Challenge
Commttees. To change the |anguage here would reflect upon and
confuse the standard of judicial review in the entire United
States. The Congress reiterated only what the CFTA says, that the
Panel s and the Commttees will apply the law of the United States
and Canada.

Second, the Senate and House are saying that the words are
right, the actions by sone of the binational panels have been
wrong. After all, these binational panels are conposed of five
al |l eged experts on trade |aw, they are not supposed to be experts
on review of admnistrative agency action. And the Congress is
saying that they have proved they are not experts on the United

States standards of judicial review

F. Practical Effect.
Nonaccept ance by this Extraordinary Chall enge Commttee of the
unusual |y strong, precise, and specific | anguage of these Reports

woul d produce a dangerous adverse reaction in the Senate and the
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House, inperilling the whole substitute system of appellate review
by the binational panels and the Extraordinary Challenge
Commttees. Seventy-five United States Senators are accustoned to
having their words taken seriously by the courts where statutory
construction is concerned. So is the Ways and Means Committee of
t he House. The next Extraordinary Challenge Committee will be
bound by the Senate and House vi ew of the meani ng of the | anguage
in NAFTA as part of its concurrent contenporary |egislative
history. If this ECC does not agree with this interpretation, our
decision wll be an anomaly, an aberrant decision in the

jurisprudence of review of adm nistrative agency action.

G. What the Senate Said.

In four full pages of its report the Senators did not m nce
words in regard to what the Act requires in the way of appellate
review. The United States and Canada had gone so far as to prohibit
the customary judicial review by their courts, but only on the
clear commtnent... "that the NAFTA, just as the CFTA, requires
bi nati onal panels to apply the sane standards of review and gener al
legal principles that donmestic courts would apply. Thi s
requi renent is the foundati on of the binational panel system
[failure] to apply the appropriate standard of review, potentially
under m ne[ es] t he integrity of t he bi nati onal pane

process. " (enphasi s by Senate)
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The Senate Joint Report continues:

... Sone binational panels have not afforded the appropriate
deference to U S. agency determ nations required by the United

States Suprenme Court in the Chevron decision. ... [Planels ..
are restricted to exam ning whether the agency's view is a
perm ssible construction of the statute. ... [I]t is the

function of the courts, and thus panels, to determ ne whet her
the agency has correctly applied the law, not to make the
ultimate deci sion that Congress has reserved to the agency.

Second, ... in several cases, binational panels have
msinterpreted U S. law and practice in tw key substantive
areas of U S. countervailing duty law - regarding the so-
called "effects test"” and regarding the requirenent that the
subsidy nust be "specific" to an industry.

In [Softwood Lunber, Panel 6 May 1993] the
bi nati onal panel msinterpreted U S. lawto require
that, even after the Departnent of Commerce has
determ ned that the subsidy has been provided, the
Department nust further denonstrate that the
subsidy has the effect of lowering the price or
i ncreasing the output of the good before duty can
be i nposed.

Such an "effects" test for subsidies has never been nmandat ed
by the law and is inconsistent wwth the effective enforcenent
of the countervailing duty law ...

.. Congress had explicitly rejected the use of "effects"”
tests in the Trade Agreenents Act of 1979.

Froma policy perspective, the Commttee believes an "effects”
anal ysi s shoul d not be required.*

Turning fromthe effects test to specificity, the Senate

Report sai d:

"the Conmttee agrees wth current Departnent of Comrerce

practice with respect to specificity ... the Departnent set
forth four factors that may be consi dered whether specificity
exists. Under its current practice ... Comrerce nmay base the

finding that a subsidy is specifically provided on one or nore

a7

"Senate Joint Commttee Report 103-189", North Anerican Free
Trade Agreenent |Inplenentation Act, 18 Nov. 1993, p. 42.
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rel evant factors.* (enphasis by Senate)

The Joint Conmttee went on to say that the Live Swine panel

of 26 August 1993 msinterpreted U S. |aw and practice but that the

Magnesium panel of 16 August 1993 "correctly concluded that current

Departnment practice is proper on the question of specificity."4

It has been, and remains the intent of Congress that the
Depart nent has wde discretion to determne whether
specificity exists in any particular case ... A finding that
benefits are limted by law to a particular industry is
sufficient to support a specificity finding. Furthernore, in
conducting a specificity analysis, the Departnent correctly
will find de facto specificity where one or nore of the four
factors typically considered by the Departnent supports a
finding of specificity. One factor alone could be sufficient
for a de facto specificity finding.

It is the Commttee's expectation that, in the future,
bi national panels wll properly apply US. law and the
appropriate standard of review, giving broad deference to the
deci sions of both the Departnent of Commerce and the I TC

[ E] xtraordi nary chal |l enge procedures may be invoked where a
panel has manifestly exceeded its powers, authority or
jurisdiction by failing, for exanple, to apply the appropriate
standard of review, where such action has materially affected
the panel's decision and threatens the integrity of the
bi nati onal panel process. Because the central tenet of Chapter
19 is that a panel nmust operate precisely as would the court
it replaces, the Commttee believes that m sapplication of
US lawin inportant areas is a clear threat to the integrity
of the Chapter 19 process.*°

... [I'lf a binational panel has based its decision on a
material msinterpretation of U S. law or has failed to apply
the appropriate standard of review, [t]he Commttee believes
that the nmere fact that a Panel clainms to have applied U S.
| aw and the proper standard of review is not a sufficient

48
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ld, p. 43
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ld, pp. 43-44
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basis for an Extraordinary Challenge Commttee to uphold a
panel decision ...

The Commttee intends, as was the case under the CFTA
that a binational panel decision will be binding only with the
respect to the particular matter before the panel ... A U S
court should view panel decisions in the sane fashion as it
would view statenents of respected comentators on the
application of U S. |aw. 5}

H. What the House Said

The House Comm ttee on Ways and Means, |lead Committee of the
nine to which the NAFTA | egi sl ati on had been referred, was sonmewhat
briefer but in conplete accord with the Senate - and just as
specific as to the duty of binational panels and ECC s to apply
United States law, and just which part of that |aw they had

precisely in mnd.

Section 403. Testinmony and production of papers in
extraordi nary chal | enges

Section 403 of HR 3450, relating to the powers of
extraordinary challenge conmttees to secure testinony and
docunment production, parallels the | anguage of the U S. -Canada
FTA I npl enentation Act. This authority is necessary because
Article 1904.13(a) (1) of the NAFTA unchanged from the U.S.-
Canada FTA, provides in certain circunstances for an ECCif a
NAFTA country alleges that a panelist has engaged in gross
m sconduct, is biased, or has a serious conflict of interest.
I n such circunstances, an ECC m ght need to conpel production
of evidence.

One significant change to Article 1904 in the NAFTA as
conpared to the predecessor U. S.-Canada FTA provision i1s the
extraordinary challenge committee provision at Article 1904.13
clarifying and emphasizing that failure by a binational panel

51 |d, pp. 44-45
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to apply the appropriate standard of review would qualify as
a ground for ECC review under Article 1904.13(a) (i1i). In
negotiating the NAFTA, the Parties decided to make explicit in
Article 1904.13(a)(iii) of the NAFTA what was clearly inplied
in Article 1904.13(a)(iii) of the U S. -Canada FTA, namely that
a binational panel that failed to apply the appropriate
standard of review would per se be considered to have
manifestly exceeded i1ts powers, authority or jurisdiction.

This anendnment affirns the central inportance to the
functioning of the binational panel system of strict
adherence by panels to the proper application of the
judicial standard of review of the inporting country.
The Commttee strongly shares the Parties' and
Admnistration's view that strict adherence by panels to
the proper application of the judicial standard of review
is critical to the functioning of the binational panel
process.

Strict adherence by binational panels to the
requirement in Article 1904(3) that panels apply the
judicial standard of review of the inporting country is
the cornerstone of the binational panels process.
Schol ars have noted the potential within the systemfor
| ack of uniformty of panel decisions wth each other and
established U S. law See A F. Lowenfeld, "Binationa
Panel Dispute Settlenent Under Chapters 18 and 19 of the
Canada-United States Free Trade Agreenent: An Interim
Apprai sal” 81 (Decenber 1990). 1In order to ensure that
such lack of uniformty does not devel op through pane
deci sions under the NAFTA, binational panels must take
care to apply properly the iImporting country"s law and
standard of judicial review.

In light of the central inportance of this
requirenment, it is the Commttee's view that any fairlure
by a binational panel to apply the appropriate standard
of review, if such failure materially affected the
out cone of the panel process and threatened the integrity
of the binational panel review process, would be grounds
for an ECC to vacate or remand a panel decision.

The decisions of a few binational panels convened
under the U S. -Canada FTA have underscored the inportance
of the NAFTA s enphasis on the proper application of the
judicial standard of review In specific, these
decisions have raised the question of whether these



panels have correctly applied the standard of review.
Where, in the view of a Party, panel decisions have
failed to apply the appropriate standard of review or
they have otherwise manifestly exceeded their powers,
authority or jurisdiction, there could be recourse to the
extraordi nary chal |l enge procedure under Article 1904. 13.

The Committee believes that a panel could manifestly
exceed i1ts powers where i1t failed to apply U.S. law 1iIn
accordance with Article 1904. In two recent decisions,
a panel was called upon to address a determ nation by the
Departnment of Comrerce that a subsidy is provided to a
specific industry or group of industries, 19 U S C
1677(5). The Adm nistration argued before these panels
that U.S. law, including the decisions of U S. courts,
provi des that the Departnent of Commerce may find that a
subsidy 1s specific based on one or more relevant
factors, rather than be required to weigh and consi der
all possible factors.

One case also involved a question of whether the
Depart ment of Conmerce nmust neasure the price and output
effects of a subsidy before countervailing that subsidy.
In this regard, the Admnistration argued that U S. |aw,
including the decisions of U S. courts, provides that
once the Departnment of Commerce has found that a subsidy
has been provided, it does not have to show that the
subsidy affected the price or output of the product.

In these circumstances, the United States could seek

recourse to the extraordinary challenge procedure. |f
t hat procedure were not successful in correcting the
m sappl i cation of I aw, Article 1902 descri bes

notification and consultation requirenents attendant to
each NAFTA Party's rights to change or nodify its |aw
|t IS t he Commttee's under st andi ng t hat t he
Adm nistration would carefully adhere to these procedures
in supporting legislation to correct the problem

Two additional important changes from U. S. - Canada
FTA procedures for ECCs are found in Annex 1904.13 of the
NAFTA. Under the NAFTA, ECCs, 1f convened, must examine
the legal and factual analysis underlying the findings
and conclusions of the panel®s decision. Annex 1904. 13
of the NAFTA also triples the Iength of tinme available to
the ECC to undertake its review The United States
sought the changes in Annex 1904.13 based on its
experience under the U S. -Canada FTA. By expanding the

55
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period of review and requiring ECCs to look at the
panel®s underlying Qlegal and factual analysis, the
changes to Annex 1904 clarify that an ECC"s
responsibilities do not end with simply ensuring that the
panel articulated the correct standard of review.

Rat her, ECCs are also to exanm ne whether the panel

correctly analyzed the substantive and underlying

facts. ®?
l. The Legal Effect

Most schol ars and judges have no doubt that conmttee reports
are authoritative legislative history and should be given great
wei ght.% A statistical analysis has shown that over a 40 year
period 60 per cent of the Suprenme Court's citations to legislative
history were to commttee reports. > Persuasive, but in decreasing
order of nerit, are the conmttee chairman's comments, | eading
sponsors of the bill, menbers of the | eadership. O practically no
value are the interpretations by individual nenbers, for or
agai nst.

Al thisis in regard to contenporaneous |egislative history,

concurrent with the neasures being voted on. Subsequent |egislative

hi story has al ways been nore controversial, although used by the

52 North American Free Trade Inplenentation Act, Report of the
Comm ttee on Ways and Means, H. Rept. 103-361, 103d Cong.,
1st Sess. 74-76 (1993)

53 Estridge and Fridley, Legislation Statutes and the Creation
of Public Policy (1987) at 709.

54 Carro and Brawn, "The U.S. Suprenme Court and the Use of
Legislative Histories: A Statistical Analysis", 22
Jurineterics J. 294, 304 (1982)
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Suprenme Court and el sewhere when the circunstances appeared to
justify it. Qobvi ously subsequent declarations can reflect
aftert houghts never previously considered, w shful thinking which
was originally even inplicitly rejected, and be the product of
mani pul ati on (so can cont enporaneous decl arations).

What we have in the Senate and House Commttee Reports is both
contemporaneous and subsequent legislative history from the
recogni zed nost authoritative source, the responsible Commttee. It
i s contemporaneous Wi th the NAFTA Act, it is subsequent to the CFTA
- and other than the two changes clarifying ECC review by making
explicit in NAFTA what was inplicit in the CFTA the relevant
| anguage we are considering is identical in each piece of
| egi sl ation. Since fifty-two nenbers of the Senate Joint Conmmttee
in 1993 are identical with those in 1988, since the interpretation
set forth in both Reports is based on the experience of five years
with this | anguage, and since no one has argued that the | anguage
in the 1993 Reports is in any way inconsistent with anything said
by the sanme Commttees in 1988 - all this adds up to the nost
power ful and convi ncing piece of |egislative history imaginabl e.

Much, much | ess powerful |egislative history has been found to
be thoroughly persuasive. Judge Patricia Wald (formerly Chief Judge
of the D.C. Circuit) surveyed the 1981-82 Suprene Court termin
regard to the High Court's use of legislative history. She found

that "The Supreme Court increasingly is using legislative history
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in construing and applying federal statutes.... [ A]l t hough the
Court still refers to the "plain nmeaning' rule, the rule has
effectively been laid to rest. No occasion for statutory
construction now exists when the Court wll npot |ook at the
| egislative history."®® "Not once |ast Term was the Suprene Court
sufficiently confident of the clarity of statutory |anguage not to
doubl e check its meaning with the | egislative history"?®®

She points out that "As Congress increasingly evolves policy
t hrough a succession of statutes or anmendnents on a single subject,
or on a variety of subjects clustering around a commopn objective,
the iIntent in one statute may be inferred from what the legislators
have done or said on related legislation® (enphasis added) The
applicability of this coment, based on Judge Wald s own
observations and others cited, to our case here is obvious.

Judge WAl d di scusses several cases in which the Suprene Court
relied on post-enactnent |egislative history. North Haven Board of
Education v. Bell, 102 S C. 1912 (1982)(The Court cited Senator
Bayh's "prepared" remarks during debate that never went to

commttee and were nade on the sane day the anendnent was passed,;

55 "Sonme Cbservations in the Use of Legislative Hstory in the
1981 Suprene Court Terni, 68 lowa Law Review 195 (1982).
(enphasi s Wal d' s)

56 Id, at 197. (enphasis Wald's)

57 | d, at 202. (enphasis added)
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The Court also cited a sumary of the anendnent Sen. Bayh
introduced Into the record after i1ts passage, and the Court relied
on Congress' subsequent unwllingness to pass legislation as
indicative of Congress' intent). FEC v. Democratic Senatorial
Campaign Committee 454 U S. 27 (1982) (The Court cited post-
enactnment actions of a different Congress in support of its
decision). Patsy v. Board of Regents, 102 S. O 2557 (1982)
(Justice Marshall relying on the legislative history of the 1980
CGvil Rghts of Institutionalized Persons Act to show congressi onal
perception in 1980 that the Cvil R ghts Act of 1871 did not
requi re exhaustion of state renedies.), Baldridge v. Shapiro, 102
S. & 1103 (1982) (Chief Justice Burger, witing for a unani nous
Court, relied on the 1977 congressional rejection of proposals to
allow local officials limted access to census data to show that
the 1929 Congress intended the data to be kept confidential.)
Judge WAl d points out that "[u]nder English law, with a few
exceptions, judges do not consult legislative materials. ... and
the Canadians cane to joke that the Anerican rule was "whenever the
| egislative history is anbiguous it is permssible to refer to the
statute."®®
Chi ef Justice Marshall was of a different view "Were the

m nd | abors to discover the design of the legislature, it seizes

58 ld., at 197
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everything fromwhich aid can be derived."% Justice Frankfurter
war ned: "The notion that because the words of the statute are
plain, its nmeaning is also plain, is nmerely a pernicious over
sinplification."®

Al most two centuries later the Suprene Court was stil
finding useful Chief Justice Marshall's principle. In 1980 it
st at ed:

Whil e argunents predicated upon subsequent congressional

actions may be weighed with extrene care, they should not be

rejected out of hand as a source that a court may consider in

the search for legislative intent.®
And in another case the sanme term the Court adopted the
interpretation of a 1936 statute set forth in a 1971 House
commttee report based on the theory that, "Wile the views of
subsequent Congresses cannot override the unm stakable intent of
the enacting one...such views are entitled to significant
wei ght,...and particularly so when the precise intent of the
enacting Congress is obscure. 52

Bear in mnd that the CFTA and NAFTA statutes are conpletely
devoid of instruction on the particular issues involved here: the

met hod of proving "specificity", the necessity - or |ack thereof -

59 United States v. Fisher, 6 U S (2 Cranch) 358, 386 (1805).
60 United States v. Monia, 317 U. S. 424, 431 (1943)
61 Andous v. Shell Oil Co., 446 U S. 657,666 n.8 (1980)

62 Seatrain Shipbuilding Corp. v. Shell Oil Company, 444 U.S.
572, 596 (1980).
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of finding "market distortion", etc. So the seventy-five nenbers of
the Joint Committees are not trying to put an interpretation
i nconsistent with any statutory |anguage; indeed, there is an
adm tted gap, which the agency has attenpted to fill but has been
frustrated by the binational panel.

One nore Suprenme Court pronouncenent should be noted. In Sioux
Tribe of Indians v. United States® the Senate Committee Report was
made within Tfive years of the prior Act"s passage, and, the
Committee In question was the very one which had reported the bill
on which the statute was based. The Court concluded that the
Commttee's statement was "virtually conclusive as to the
significance of the Act."® This is our case precisely.

In order to provide guidance for the future, it was necessary
for the Senate Joint Committees and the House Ways and Means
Commttee to review and critique the past, otherw se panels and
Committees would have been authorized to be guided by these
erroneous panel decisions. |f the Congress had not spoken to, the
errors of these panels woul d have been left unrefuted on the record
for consideration by NAFTA panel s.

My view is that to ignore the clearly expressed views of
seventy-five nmenbers of the United States Senate and the House Ways

and Means Conmittee (speaking for eight other Commttees),

63 316 U.S. 317 (1942)
64 1d., at 329-330.
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expressed at the time it was repassing virtually the identica
| anguage of the CFTA in the NAFTA legislation, is not only to
msinterpret United States |aw but to inperil the whol e binational
revi ew schene. My col | eagues treat the Senate and House views as of
no consequence, which is rem niscent of an episode in the life of
M. Justice Holmes. In the heat of an argunent counse
expostul ated, "But, M. Justice, that statenent of the Court is
pure dicta." The great Hol nes | eaned over the bench and said
quietly, "But WE said it, didn't we?"

My position is that any United States Court would feel
compelled to accept the views of the seventy-five nenbers of the
Senate Joint Commttees and the House Ways and Means Conm ttee as
they spoke to the |anguage of both CFTA and NAFTA. Hence, ny
col | eagues refusal to accept this |legislative history may be good
Canadian law but it is violative of their obligation to apply
United States Jlaw in this case. To ignore these two
extraordinarily powerful congr essi onal Reports may not be
"unjudicial" by Canadian standards, but it may be highly

i nj udi ci ous.

Vi FAILURE OF THE SUBSTITUTE APPELLATE REVIEW SYSTEM
Reflecting on all the above, | submt that the well
intentioned system of Extraordinary Challenge Conmttees, as a

substitute for the standard appellate review under United States



63
law, has failed. It has failed both at the Panel and the Commttee
level to apply United States |aw, substantively, and nost clearly
inregard to the United States standard of review of admnistrative
agency actions. The system runs the risk, not only of producing
egregiously erroneous results as in the instant three to two Panel
decision, but also of creating a body of law - even though
formally without precedential value - which will be divergent from
United States |law applied to countries not nenbers of NAFTA

| believe that | have denonstrated that this is so in this
particul ar case, and | suggest that analysis denonstrates that this
shoul d be no surpri se.

Consider the position of the Binational Panels. The nenbers
are to be experts, distinguished practitioners 1in the esoteric
field of trade law. Surely, a better nechanismfor review of agency
action than a single judge fromthe Court of International Trade or
a three judge panel of a Grcuit Court of Appeal s? Not necessarily.
The record shows that five (or in this case three) distinguished
"experts" have shown no deference whatsoever to the "experts" in
the I TA of the Commerce Departnent.

Psychol ogi cal ly, why should they be expected to show the
deference to adm nistrative agency action which is required as a
fundanmental tenet of U S. judicial review of agency action? The
panel nenbers are experts; they know better than the lowy paid

"experts" over in the Commerce Departnent, and they have felt
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inclined to say so. Repeatedly, nost vividly in this particular
case, they seemto have substituted their judgenent for that of the
agency. They have not hesitated to say that the agency was w ong on
its nmethodology, wong in the choice of alternate economc
anal yses, wong in its conclusions, and that the Panel of five
experts knows far better how to do it. Al of this of course is
directly contrary to long-standing United States |aw concepts of
revi ew of agency action.

Why do these distinguished Panel experts make this type of
error? The answer is, | suggest, that they are experts in trade
law; they are not experts in the field of judicial review of agency
action; they do not necessarily have any famliarity whatsoever
with the standards of judicial review under United States law. This
woul d particularly be true of the Canadi an nmenbers. Thus the five
menber Bi national Panel of experts has been thrust into the role of
a generalist judge reviewing the work of an adm nistrative agency,
to whose expertise he has been accustoned to giving deference -
because over nmany years Congress has told himby the United States
statutes to do this.

| suggest that under the present schene, the five nenber
Bi national Panels are not likely to consider thenselves |ess
"expert" in the future, and that we have no way to educate such
persons on the U S. standards of judicial review of agency action,

particularly the Canadi an nenbers. So we are likely to continue to



65
get a usurpation of the admnistrative agency functions by well
intentioned experts in the field of trade law. | suggest that there
are only three ways to becone an expert in the matter of judicial
review of adm nistrative agency action, and that is to spend sone
years either arguing cases before a reviewing court, teaching
courses in admnistrative law, or sitting on one of those revi ew ng
courts itself.

Now turning to the role and conposition of the Extraordinary
Chal | enge Commttees, in contrast to Panel nenbers, the nenbers of
an ECC are not supposed to be specialists in trade l|aw. Like
menbers of a reviewng court in the United States, they are
supposed to be generalists. And, the nenbers of this particular
Comm ttee are exactly that.

However, in the inplenenting of admnistrative law in the
United States, the generalists on all of the reviewng courts are
supposed to be experts iIn the field of reviewing administrative
agency action, whether it is trade |law or nuclear energy or
environnmental protection. Since under this substitute systeman ECC
replaces in the hierarchy review by the Federal C rcuit, perhaps
better anal ogies would be references to patents, custons, clains
against the United States, and other varied matters which the
menbers of the Federal Grcuit handl e; each nenber certainly is not
a specialist in all of the varied diet of cases which cone to their

attenti on.
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The point in that since an Extraordi nary Chall enge Conm ttee
replaces in the hierarchy a Court of Appeals conposed of
generalists on substantive matters but experts on judicial review
of admnistrative agency action, and since it was specified that an
ECC should be conposed of former judges, there is no way for
Canadi an nenbers of these ECCs to have becone imrersed in the
standards of judicial review of agency action in the United States.
Canadi an admnistrative lawis different, Canadi an revi ew standards
are different, and Canadi an nmenbers necessarily do not have the
same famliarity with U S. standards of review that U S. nenbers
do. And yet, it is U S |aw that nust be applied here.

W al ways | ose sonething by resorting to ad hoc Tribunals. A
court, whether one or nulti-judge, always nust think of deciding
tomorrow s cases and in so doing |ook back at yesterday's. The
incentive to be consistent wth principle, on varied fact
situations and | egal issues, is conpelling. The court knows it wll
likely revisit any given problem many tines, and strives to be
intellectually honest and consistent to build a body of coherent
| aw. The sane is true - although the Panel and ny two col | eagues
apparently do not recognize this - of adm nistrative agencies such
as the International Trade Admnistration of the Comrerce
Departnent. This is why the Panel - and we - owe deference to
t he deci sion of the Commerce Departnent, not only because of their

"expertise" gained in handling a volunme of cases, but because they
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al one are in a position to see the whole "picture" as an ad hoc
group never can.

| do not think that any Canadi an nenbers of this or previous
ECCs have arrived with any particular aninosity against the U S
Comrerce Departnent, and | certainly do not suggest in the
slightest any bad faith on the part of ny Canadi an col | eagues -
i ndeed, they have been nost assiduous in striving to understand and
di scuss rationally US. law - but it is a fact that out of six
votes cast on the three ECC Commttees, not one of the Canadi an
votes has been in support of a United States Commerce Depart nment
deci sion. The sanme has been true at the Panel level in the three
cases which have gone to Extraordinary Challenge Conmttees. And in
the instant case, the total vote to sustain the Departnment of
Commerce on the issues which are in litigation here has been two
Anericans on the Panel and the one Anmerican on the Commttee.

Again, | put this down not to any prejudice on the part of the
Canadi an nenbers, but, | suggest, based on ny analysis above and
particularly the Panel's dissent by the two Anmericans in this
particular case, sinply to the lack of wunderstanding of the
principles of judicial review of admnistrative agency action

under United States | aw.

And | see no way to renedy that under the present substitute

appel | ate review system
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On the question as to whether United States | aw was accurately
applied by the Panel majority, the delicate natter of the split
along U.S./Canadian Ilines assunmes sonme inportance. The two
Americans in very strong |anguage voted to sustain the Conmerce
Departnent's Redetermination as being in accordance with United
States law, particularly after the Federal GCircuit in Daewoo
illumnated ( and mandated) their path; the three Canadi ans
purported not to understand the clear (to ne) application of Daewoo
to this case: Question: if you were a corporate chief executive
seeking an opinion on United States |aw on which to rely, would you
prefer to receive it fromthree Canadian or two Anerican | awers?
And if you did get it froma foreign law firm what would your
board of directors say? This illustrates that the problemhere is
not one of good faith, but of conpetence and experience in the
jurisprudence of a particular jurisdiction.
| f one has a solid background in principles of United States
judicial review of agency action, it is not even necessary to have
read the Redetermination to see how far astray the Panel mpjority
went. But for the clincher, read the Panel dissent, particularly
pages 5-38 and 43-50.
One of ny col |l eagues, Justice Hart, has reached the sonewhat
ast oni shing conclusion that this whole substitute appellate review

system of Panels and ECCs may very well reduce the anmount of

def erence which can be paid to the Department in the future." And,
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that this was "iIntended." (p. 28) (enphasis added) | submt that
this totally violates the fundanental agreed concept that the
standard of appellate review in each country would remain the sane.

This will be news to the Commerce Departnent, that their
agency discretion and deference to their expertise, mandated by
United States statutes and tinme-honored in practice, has been
diminished exclusively by the votes of the Canadi ans on the Panel
and on this ECC

This also is a frank adm ssion that the vigorous denial by the
Canadi an parties that two different bodies of U.S. law, in both
substance and procedure, would inevitably enmerge from their
proposed standard of appellate reviewis false. It is clear that
a new body of United States | aw, fathered by Binational Panels and
ECCs under the CFTA (soon NAFTA), will be created, while |ong-
established U S. law will continue to be applied to inports from
all other countries.

Al'l of this has occurred in the operation of this innovative
schene of appellate review between Canada and the United States,
two common law countries wth simlar legal traditions and
ant ecedents. Now we have Mexico as a third nmenber of NAFTA, and in
the near future perhaps Chile and ot her |bero-Anerican countries.
Mexi co has no | egal systemor traditions in conmon with the United
States whatsoever; it is proudly a Civil Law country. It has no

mechani sm and no concept of judicial review of admnistrative
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agency action; it has only the nuch abused and discredited
"anparo", or flat prohibition against an official act being carried
out. If Canadians on the Panels and ECCs have failed - as in ny
judgenent here they have - to conprehend the United States
standards of judicial review of adm nistrative agency action, what
can we expect fromlawers and judges schooled in the GCvil Law?

Let us see how workabl e, how effective an ECC could be inits
role as ny coll eague, Justice Hart, defines it:

We are not an appellate court and

shoul d not substitute our view of the evidentiary record for

t hat of the panel

nor should we determ ne whether the | aw applied is absolutely

correct but

merely whether the panel conscientiously attenpted to apply

the law as they understood it. (p.41)

"We are not an appellate court

- True, but we are the substitute in the hierarchy of review
of agency action for both the Federal Circuit and the Suprene
Court, with a duty under the CFTA and the U.S. inplenenting
statutes to keep the U S. law as it has been understood.

"shoul d not substitute our view of the evidentiary record for
that of the panel”

- Wong focus. Qur task is to find out if the Panel

substituted its view of the evidence for that of the ITA and if
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so, to set the Panel Decision aside and affirmthe agency.

"nor should we determ ne whether the law applied is absolutely
correct..." What is the difference between "absolutely correct™
and "correct"?

- Wat we are concerned with is the sol etm pl edge, fundanental
to the whole CFTA, that the donestic |law of the inporting country
will be applied. By "donmestic law', surely we nmean the correct
donestic | aw.

"but nerely whether the panel conscientiously attenpted to
apply the law as they understood it."

- What standard, what test is this? Can the Panel sinply say
"W tried. W really tried. W may be wong on the U S. |aw but we
did apply it as we [ms]understood it"? And expect an Extraordi nary
Chall enge Committee to say "Well done. That's all we can expect"?

This Standard of Review by an ECC coul d never possibly have
been intended by the two parties to the CFTA

The failure of the substitute appellate review systemin place
of customary United States judicial review of admnistrative action
confronts us with two dangers. The first is that egregiously wong
results will be achieved in individual cases, of which I believe
this is a prine exanple. The second and nost threatening to the
integrity of the whole systemis that a | ack of appreciation of the
standards of judicial reviewunder US. lawwll create a dangerous

divergence in United States trade |aw as applied to relations with
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Canada and Mexico, parties to the NAFTA agreenents, conpared to
relations with other nations, such as Japan, South Anmerica and the
Eur opean Uni on.

For exanple, |let us suppose that next year we have inports of
| umber from Guatemal a, Honduras or El Salvador which cause a
subsidy and countervailing duty problem The Departnent of Comrerce
will adhere to its position as stated in this case: it will not
follow the decision of the Panel or this ECC, because it is not
bound in future cases by Panel decisions under the CFTA or NAFTA -
and because it has the |legal and practical acunen to pay attention
to the views of seventy-five senators and the nost powerful
Commttees in the House. So the Commerce Department will apply its
own rule on inports, subsidies and countervailing duties in regard
to inports from those three countries, thus achieving a result
different fromthis case.

That Commerce determ nation would of course be subject to
appeal, first to the Court of International Trade and then to the
Federal GCircuit. Based on the logic of Commerce's position
expressed in its Redetermination on Remand in this case, the
dissent in the Binational Panel, and the strongly expressed views
of the Senate Commttees, | would think that the result in the
normal course of the United States judicial review of Commerce's
action would be to uphold the agency. If so, we would have a

conpl ete divergence of trade | aw on subsidies and countervailing
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duties between those countries involved in NAFTA and those
countries under GATT or el sewhere.

Canadi an counsel gave two answers to this problem First, it
was argued that there was no difference in this situation fromthat
of having two or four different Crcuit Courts analyze simlar
identical issues and cone to different conclusions under the |aw.
Yet, in the donestic schenme of things, those divergences between
Circuits will quickly be straightened out by the Suprene Court.
There is no such possibility under the NAFTA or CFTA. Under these
Agreenents Congressional action requires special notice under
Article 1902.2 and is otherwise Iimted.

The second al | eged expl anation as to why this divergence woul d
not persist, future CFTA (now NAFTA) Panels woul d not be bound by
t hese erroneous or divergent decisions as precedents, and would in
future cases bring the CFTA and NAFTA all back in conformty with
the rest of the United States |law. That assunmes that the future
Bi nati onal Panels and ECCs do a nore accurate job in interpreting
U.S. law than has been done in this case. Wth an increasing body
of erroneous CFTA or NAFTA law, a correction is increasingly
unlikely to happen in the substitute system It is only if we can
get out of the systemthat a correction will be likely to be made.

Regrettably, we have the action of this ECC and the two
opi nions of ny coll eagues explaining that action. To ny mnd those

opi nions reveal another failure to appreciate and apply United
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States law. Specifically:

1. The failure to appreciate that the two-tier substitute system
of review is designed to replace the U S. judicial review
system manned by judges holding life tenure. (See Part |
above) And that an ECC manned by judges di spossessed of al
power is no substitute at all. (See Part |1 above)

2. The failure to apply the Federal Crcuit's highly rel evant and
therefore nmandatory hol ding in Daewoo to this case. (See Part

11 B. above)

3. The failure to consider at all the legislative history, the
hi ghly specific and rel evant Reports of the Senate and House
extraordinary commttees, dealing with the legislation in
i dentical |anguage of both 1988 and 1993. | have read that
Canadian courts would not consider this, but | know that
United States court would feel compelled to weigh the words of
both these Conmttee Reports.

Thus is United States law ignored by the majority decision of this

ECC.

This brings up a point so large that it cannot be dealt with
here, only noted. Early in the negotiations a United States
constitutional problem was identified: Could litigants in the

United States be deprived of their right to appeal from

adm nistrative action to a hierarchy of life-tine Article 111
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judges, i.e., to the Court of International Trade, then as of right
to the Federal CGrcuit, and then possibly to seek certiorari in the
Suprenme Court, by the device of a Binational Panel conposed of ad
hoc non-judges, and then a special review of Panel decisions by
another binational tribunal (Extraordinary Challenge Commttee)
conposed of ad hoc judges?

What about due process and other rights? Could these be
constitutionally preserved by a system staffed by foreigners
unfamliar with United States law? The answer was to nmake as
certain as possible that United States | aw woul d be applied. So

Public Law 100-449, 28 Septenber 1988, provided:

TITLE 1 - APPROVAL OF UNI TED STATES- CANADA FREE- TRADE
AGREEMENT AND RELATI ONSH P OF AGREEMENT TO UNI TED STATES

LAW
SEC. 102 RELATIONSH P OF THE AGREEMENT TO UNI TED STATES
LAW

(a) United States Law to Prevail in Conflict - No

provi sion of the Agreenment, nor the application of any
such provision to any person or circunstance, which is in
conflict with any law of the United States shall have
effect.
On this basis the House Commttee on the Judiciary concluded that
the Free Trade Agreenment is constitutional. Specifically, the

Commttee determned that the substitution of Binational Panel

review for the then current system of judicial review was
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constitutional .® The Commttee concluded that substitution of
Panel review for the preexisting system of judicial review would
not deprive anyone of due process, because the panelists are
mandated the foll ow ng duties:

They nust apply the | aw and precedent of the relevant country.

They nust use the basic rules of appellate procedure as they
exist in the appropriate country.

They will be subject to a strict code of ethics and will be
subj ect to perenptory chall enges by each governnent.

Aberrant panel decisions will be subject to a review nmechani sm
t hrough the use of extraordinary chall enge commttees.

Therefore the Commttee stated: "Thus the binational panel process
meets any requirenents for a fundanentally fair process. To the
extent that the Constitution requires a judicial forum for the
adj udi cation of constitutional clains--both facial and as applied--
the inplenmenting | egislation acconplishes that goal."®

The age-old sad truth is that the strictest |laws are subject
to being nullified and the nobl est hopes dashed by human error and
ignorance in their application. Have the requirenents for a
fundanentally fair process been nullified by this ECC majority's
overly restrictive view of the role of an ECC? (See ny three
poi nts above) Here the majority agrees with the Canadi an Parties
argunent that virtually no case except a "snoking gun" situation

may be entertained by an ECC Does this conflict with United

States | aw?

65 House of Representatives Report fromthe Commttee on the
Judiciary, 100-816 Part 4, 4 August 1988

66 H R 100-816, supra at 5
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My Canadi an col | eagues conclude, in the words of Justice Hart,

no countervailing duty is authorized by American | aw when it
has been established that no conpetitive advantage had flowed to
any Canadi an |unber producers from the stunpage systens of the
provi nces and | og export regulations of B.C." (p. 55) Aside from
the fact that this statenent seemto fly in the face of market
econom ¢cs comon sense, what was "established" by the Panel was
acconplished only by a conplete redoing of the work and usurpation
of the role of the adm nistrative agency.

Has the United States been deprived of its right to nmake a
perenptory challenge to panelists in our situation, where it was
not given in the first place enough information on which to make a
decision, in spite of the clear requirenents of the FTA's Code of
Conduct ? Is this consonant with due process or fundanental
falrness?

My two col | eagues have quoted the Live Swine ECC Decision to
this effect:

The ECC should be perceived as a safety valve in those

extraordinary circunstances where a challenge is warranted to

maintain the integrity of the binational panel process.”

(p.15) (enphasis added)

G ven the obvious errors on the nmerits in our Binational Panel 3-2
Deci sion and the unfortunate violations of the Code of Conduct, |
fear that ny colleagues, by this Decision, have tied down the

safety val ve
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MATERIAL VIOLATIONS OF THE CODE OF CONDUCT AND A SERIOUS CONFLICT
OF INTERESTS
This part of ny opinion is nmuch shorter than the first. Do not
think that the issue addressed is one whit |ess inportant. |ndeed,
it my well be the nore inportant of the two, the greater threat to
the integrity of the whole process. The reason the issue can be
treated in conparatively short conpass is because the facts are
sinpl e and undeni ed, and their pertinence to the plain words of the

Free Trade Agreenent and the Code of Conduct is so obvious.

l. THE RULES AND THE CHARGED VIOLATIONS.
Article 1904 (13) states that action by an Extraordinary

Chal l enge Committee is warranted if:

"(a) (i) a nmenber of the panel was guilty of ... a serious
conflict of interest, or otherwise materially
violated the rules of conduct, ... and

(b) any of the actions set out in subparagraph (a) has

materially affected the panel's decision and
threatened the integrity of the binational review
process ..."

Under the Free Trade Agreenent Code of Conduct, panelists have
an original and also a continuing obligation to disclose "any
interests or relationships that are Ilikely to affect the
candi date's i ndependence or inpartiality or mght reasonably create
t he appearance of bias ..." The Code of Conduct lists specific

di scl osure obligations:

(1) a candidate has the duty to make a reasonable effort to
beconme aware of ... and disclose any such interests and
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relationships including ... any direct or indirect
financial or personal interest in the proceeding [and]
any existing or past financial, busi ness, [ or]

professional relationship involving a famly nenber,
current enpl oyer, partner, or business associ ate;

(2) the duty is continuing, the panelist nmust "continue to
make a reasonable effort to becone aware of and to
di scl ose [such] interests or relationships;" and

(3) the continuing duty is also "to disclose any such
interests or relationships that may arise during any
stage of the proceeding."

(4) In addition to the duty to disclose possibly pernicious
relationships, the panelist has the duty to avoid
appearances of inpropriety and partiality.

Presi dent Reagan's Transmittal nessage to Congress stressed
feature:

It is inportant that there be no conflict of interest, whether
actual or perceived, on the part of any panelist... It [code
of conduct] wll include a requirenent that any potential
roster candi date or panelist disclose to both governnents, 1In
advance of appointnent, current and past affiliations and
financial interests...%

This was one of the selling points urged by Ms. Jean Anderson

in her testinony before both Senate and House:

Panel i sts nmust al so be i ndependent, unaffiliated with either
governnment and free of any interests or affiliations that
m ght create even the appearance of conflict and interest.
They will be subject to a code of conduct based on existing
codes of conduct for judges and arbitrators.®®

In response to Question 1 by Senator Hatch, Commerce's

response is:

67
68

"President's Reagan's Message", Supra., p. 227.

Senate Judiciary Hearing, Supra, p. 65
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It is anticipated that service on a panel wll nornmally be
only a part-tine responsibility for panelists. Consequently,
the FTA provides that a panelist nay engage in other business
during the termof the panel, but only i1f such other business
comports with the Code of Conduct for panelists... Ensuring
that both Canadian and U.S. panelists have no conflict of
interest with respect to the cases they hear i1s fundamental to
the integrity and effectiveness of the panel process.®

The sel ection of able and impartial panelists will be key
to the effectiveness and the credibility of the process, To
ensure the integrity and efficiency of the process, the FTA
establ i shes detailed criteria, procedures, and tinme limts for
panel selection.’

Because the panel review process will closely resenble
judicial reviewin the two countries... To guard agai nst bias
or conflict of interest, panelists wll be subject to a code
of conduct based upon existing codes of conduct for judges and
arbitrators. Violation of the code of conduct would result in
renoval of the panelist and the selection of a new panelist.™

On 6 April 1994 the United States filed a formal Request for

an Extraordinary Chall enge Conmmttee. Count One of the allegations

of grounds for relief is "Material breach of the Code of Conduct

and Serious Conflict of Interest". The allegation of material

breach of the Code of Conduct applies to both Chairman Dearden and

Panel i st Hunter, the serious conflict of interest only to Paneli st

Hunt er .

69 Senate Judiciary Hearing, Supra, p. 249
70 House Judiciary Hearing, Supra, p. 74
71 House Judiciary Hearing, Supra, p. 75.
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11. EXTENT OF THE VIOLATIONS

A. Di scl osure |Is The Basis For The Entire Panel Selection
System

There is an obligation for a prospective panelist, at the tine
he is originally placed on a general list and at the tinme he is
queried as to his willingness and his capacity to serve on a
specific Panel, to disclose any and everything which m ght affect
his inpartial performance of his duties on the Panel, or affect the
judgnment of the contending parties as to whether to accept the
particul ar panelist or reject him The two governnments do not send
their investigative agencies to pry into the details of the
prospective panelist's business and personal affiliations. There is
no subpoena of the records of the panelist or his law firm no
review of his business contacts, public or private records to
determne his sources of inconme for past years. The two governnents
rely exclusively on the honesty - and just as inportantly, the
diligence - of the prospective panelist to reveal any and
everyt hing which could seem ngly have an inpact on his being chosen
to serve or not.

This obligation of disclosure, properly fulfilled by
prospective panelists, |eaves them free from worry of future
enbarrassnent. The argunment made in this case that the enforcenent
of the disclosure of this information wll discourage qualified
panelists fromserving is totally fallacious. The problemin this

case arose because of a lack of disclosure. If a panelist is honest
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and diligent in disclosing everything, then he may or nmay not be
sel ected. Being rejected because of his legitimate business
affiliations is no disgrace. Serving on the Panel after full and
conpl ete disclosure nmeans that neither side will have any cause
what soever to challenge his inpartiality. To repeat, the problemin
this and in future cases cones and will conme froma failure to neet
t he di sclosure obligations; the prospective panelist who neets his

di scl osure obligations has nothing to worry about.

B. The Unrestricted Rght O a Party To Accept O Reject Any
Prospective Panelist For Any Reason O No Reason At All

Wen the exchange of nom nees for a specific Panel is nade
between the two parties, Canada and the United States, either party
has the right of a "perenptory challenge" to any nane submtted. No
reason need be given. In this case the firns to which Hunter and
Dearden bel onged had a few affiliations with conpanies or with the
ti mber industry involved. Discounting these few connections, the
United States accepted Hunter and Dearden.

It is absolutely inpossible to say wth total certainty,
whether, if the United States had known the full extent of Hunter

and Dearden's personal and firmaffiliations and representati ons of

72 Justice Hart chides the United States for not raising the
di squalification issue earlier (p. 49), then for acting too
swftly once it was aware (p. 51), and defends the two
panel i sts because facts requiring disqualification are so
hard to cone by. (p. 57)
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not only the tinber industry but the Canadian Federal and
Provi ncial Governnents, the United States woul d have accepted or
rejected Hunter and Dearden. | have nmy own opinion which I wll
elucidate later. Wether we can say precisely what the United
States would have done in July 1992, if all of this had been
reveal ed, the fact i1s that the United States i1mmediately did ask
for the disqualification of both Hunter and Dearden and the
vacating of the Panel opinion to which their two votes was
essential - when it finally learned the full truth.

The key is - the United States had the absolute right to
accept or to reject Hunter and Dearden. Corollary to this, the
United States had the absolute right to know the conplete truth as
to their and their firmis affiliations, on which to base its
decision. The United States was denied those rights guaranteed
under the FTA. The United States has no recourse except to ask for
t he vacating of the Panel judgnent and opinion to which the votes
of Hunter and Dearden were essential .

It is not possible to argue now that these rel ati onships were
harm ess. They were not revealed initially when the United States
was making its decision to accept or reject the two panelists. The
information was obtained from the panelists nuch later, after
specific requests made by the United States at the instigation of
interested participants. Only the United States has the power to

make the decision on the suitability of the panelists, and it was
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deni ed that power by the failure to make the initial disclosures in
July 1992 and in a few instances as the work of the Panel
progressed. D sclosures nade later could not restore that right to
its pristine power.

The only remedy now is to set aside the Panel majority

j udgnent and opi ni on.

C. Nature O The Panelist Relations Wth Interested Parti es.

Panel i st Lawson Hunter materially breached the Code of Conduct
by failing to disclose initially and during the course of the Panel
proceedi ng the foll ow ng:

1. | egal services he personally provided to an agency of the
Canadi an CGovernnment, one of the two parties in this
proceedi ng, during the course of this proceeding itself;

2. his law firms relationships wth el even Canadi an | unber
and forest product conpanies continuing during the
proceedings in this case; and

3. his and his firms relationships with the Canadian

Governnment during the course of these proceedings.

M. Hunter not only failed to disclose, but he failed to nake
reasonabl e efforts to becone aware of his firmis relationships. The
above failings add up to a failure to avoid an appearance of

partiality, another violation of the Code of Conduct, and to a
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failure to maintain his independence, still another violation of
t he Code.

Lawson Hunter's undi sclosed interests and rel ati onships were
not insignificant, nor were they irrelevant to the issues to be
deci ded by the Panel in this case.

First, he failed to disclose legal work his former firmdid for
t he Governnent of Canada while he was a nenber of the firmand on
t he Panel .

Secondly, while serving on the Panel he failed to disclose that
menbers of his new firmwere registered | obbyists for two Canadi an
| umber conpani es, exporters to the United States.

Third, after joining his new firm Hunter failed to disclose
that the firm provided |egal services to nine other Canadian and
non- Canadi an | unber or forest product conpanies. Seven of these
ni ne conpani es either thensel ves exported | unber from Canada to the
United States or were affiliated with conpani es which did.

These relationships of Hunter were through the two firns in
whi ch he was a partner during the relevant period of his work on
t he Bi nati onal Panel.

Last, and sonewhat incredible, while he served on the
Bi nati onal Panel, in the fall of 1992, he hinmself personally did
work for an agency of the Canadi an Governnment. Hunter's services
sought by the Canadi an Governnent were in the nature of advice and

consultation in a field in which he had a rather unique experience.
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VWhat ever the nature or value of his services to the Canadian
Governnent, Hunter was an enpl oyee of the Canadi an Governnent at
the sanme tine he was deciding as a nenber of the Panel the clains
put forth by that Governnent as one of the two principal litigants.

The | unber conpanies which Hunter's two firnms represented had

a direct financial interest in the outcone of the Panel
proceedi ngs. These conpanies were the original subjects of the
Comrerce Departnent's investigation on subsidies. As nenbers of
associations, the conmpanies were actively interested in and
participated in Panel proceedings. These particul ar conpani es and
their industry stood to gain directly from the decision. As a
partner in his two firnms, Hunter stood to gain financially fromthe
representation of the |unber conpanies and the Canadi an Gover nnent.

Chairman Richard Dearden materially violated the code of

conduct by failing to disclose:

1. his firnms' financial interests and relationships with the
CGovernnments of Canada, Ontario, British Colunbia and the
Governnent of the United States, all of which were
parties to the Panel proceedings;

2. his and his law firns' existing and past relationships
with three Canadi an | unber and forest product conpanies;

3. his firms' relationship wwth Mranda Inc. and Georgia
Pacific, both interested in the |unber Panel proceeding.

Dearden failed to make reasonable efforts to becone aware of
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these relationships. In so failing, both to disclose and to nake
reasonable efforts to acquire the information and disclose, he
created a situation giving rise to the appearance of partiality in
his judgnents as a nenber of the Panel.

For Chai rman Dearden the nature of these relationships of his
firms (not his personally) were heavy on the governnental side.
Both initially and in response to the parties' enquiries, he
ultimately disclosed that his firm had provided and was providing
| egal advice to three Provincial Governments and to the Canadi an
Federal Governnent, both before and during the Panel proceedi ngs.
The Provinces involved, Saskatchewan, Manitoba and Al berta, and
nost significantly, British Colunbia and Ontario, were interested
parties to the Panel proceeding. Together they account for over
eighty (80) percent of the |unber exports from Canada to the United
States. One of the lunber conpanies filed a separate notice of

appearance in the lunber Panel proceeding.

D. Chronol ogi cal Analysis O The Two Panelists' Affiliations
And The Inpact O These On Their Acceptance/ Rejection As

Panel i sts By The United States.
The position of the Canadian Governnent and the Canadi an
interested private parties is that these relationships are trivial
and uninportant, that the United States accepted both Hunter and

Dearden after disclosure of a few of these relationships in July

1992, that there is no reason to suppose that the United States
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would object to other relationships of |ike nature. My two
col | eagues endorse these argunents.

The answer to that is that No One can say precisely what the
United States would have done had it known of these relationships;
the wundisputed fact is that the United States did protest
immediately after know edge of this was gained, that the assertion
relationships are clainmed to have been trivial and uninportant
ignores totally any cumulative effect, and the position of the
Canadi an parties ignores totally the personal employment of Hunter
by the Canadi an Governnment during the tine he was serving as a
panelist, a type relationship which was never disclosed to the
United States CGovernnent when it accepted Hunter in July 1992.

In trying to evaluate whether the United States had in truth
been deprived of any substantial right, | found it helpful to
exam ne the chronology of the disclosures nade over a period of two
and a half years by the two chal |l enged panelists. Reproduced as an
annex to this opinion is an annex to one of the United States
participant's briefs, which is the clearest and  nost
unar gunent ati ve account as to what disclosures were nade, when and
why.

Looking at the Conflict of Interest summary for panelist
Hunter, from June 1992 to 12 January 1993 is the extent of Hunter's
voluntary and tinely disclosure, which consists of previous

representation by his original law firmof three Canadi an conpani es
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on the interested party list. There is no further disclosure until
January 1994, and this cones in response to the inquiries by the
Coalition for Fair Lunmber Inports, a Participant 1in these
pr oceedi ngs.

Look at Hunter's disclosure of 24 January 1994. Bear in mnd
that Hunter was obligated to disclose this information shortly
after 1 January 1993 when he joined his new firm He was actively
engaged in the work of the Panel at that tinme. Evaluating the new
di sclosure with that already furnished, ny opinion would be that
since Hunter was already on the Panel and that the affiliations
di scl osed were those of other nenbers of his firm and not his
personally, the United States Governnent woul d probably continue to
accept Hunter as a nenber of the Binational Panel.

However, | ook at the disclosure of 27 January 1994. One of
t hese conpanies, a client of Hunter's law firm represented in this
matter by other counsel, is currently seeking a conpany specific
admnistrative review fromthe United State Departnent of Commerce.
At this point | would say the United States Governnment woul d begin
to have doubts about the advisability of Hunter remaining on the
Panel. Certainly the appearance of inpartiality has been damaged.

Now |ook at the disclosure of 14 February 1994. Hunter
personally was retai ned by the Canadi an Departnent of Transport on
an unrelated matter for four months in the fall of 1992. Hunter

became a nmenber of the Panel in July 1992. This, in ny judgnent,



90
was an enpl oynent which he could not have accepted and remai ned on
the Binational Panel; and if he did accept it, he certainly was
obligated imediately in the fall of 1992 to nake that enpl oynent
and relationship with the Canadian Government known to both
parties.

At this point, the fall of 1992, | amquite satisfied that the
United States Governnent would have vigorously protested Hunter
remai ning on the Binational Panel. There are other itens reveal ed,
that his new law firmhad been retained by the Attorney General of
Canada and that his new law firm had provided services to two
conpanies in the forest products industry. These relationships
should have been disclosed immediately in 1993 or whenever the
relationship was initiated.

In addition, belatedly, on 21 February 1994 Hunter reveals
that his first law firm had been retained by the Attorney GCeneral
of Canada. This should have been provided to the interested parties
either in June 1992, when he was first being considered, or at sone
time fromthere until the end of 1992 when he was still a nenber of
that law firm

In sum on the disclosure by Lawson Hunter: it is
i nconceivable to ne that the United States Governnent woul d have
acqui esced in Lawson Hunter remaining on the Panel after this
informati on had been tinely reveal ed, even if in June 1992 the U. S.

Gover nnent had accepted him Under the Code of Conduct and all the
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rules of accepted judicial and arbitral ethical behaviour, Hunter
was under a continuing duty to reveal any affiliation of hinself
personally or of his law firmwhich mght relate to his perfornmance
on the Binational Panel. Hunter's duty was to disclose; the United
States Governnent's right was to make its own judgnent of the
conplete and tinmely disclosure of Hunter. Since that disclosure was
not made, the United States CGovernnment was thrown to the only
recourse it now has, to ask the Extraordi nary Chall enge Conmttee
to vacate the Panel's majority decision, to which Hunter's vote was
deci si ve.

| now turn to the Conflict of Interest summary of Chairnman
Dearden. Using the sanme anal ysis, Chai rman Dearden's vol untary and
timely disclosure ends on 17 July 1992. After that discl osures nade
in January 1994 are in response to questions raised by the
Coalition for Fair Lunber Inports, the American industry group
Participant in these proceedings. In contrast in part to Hunter,
the affiliations that Chairman Dearden disclosed are not those of
hi msel f personally in any instance, but entirely those of his | aw
firm and indeed appear to be past representations, not
concurrently wth Chai rman Dearden's performance of his duties on
t he Bi nati onal Panel.

Considering all of Chairman Dearden's disclosures up until 14
February 1994, taking into account that nost of these should have

been disclosed in June of 1992, in ny opinion, giving Chairmn
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Dearden the benefit of every doubt the United States Governnment
woul d have accepted himon the Panel.

However, when we | ook at the disclosure of 14 February 1994,
revealing that several of his partners have represented the
Attorney General of Canada and that his firmcurrently represents
t he Attorney Ceneral of Ontario, of British Colunbia, and al so
two | unber products conpanies, CGeorgia Pacific and Mranda Inc.
then it becones highly questionable that the United States, know ng
all of this, would have accepted Chairnman Dearden.

Two factors are inportant. First, this informati on should have
been revealed to the United States nuch, much earlier than 14
February 1994, either in June 1992 or during the course of the
Panel 's work when the representations occurred and Dearden either
knew or was obligated to know about it. Secondly, there is a
cumulative effect here which nust be taken into account now, and
certainly would have been taken into account by the United States
in evaluating Chairman Deaden's initial selection and his
conti nuance on the Binational Panel.

Both Chairman Ri chard Dearden and Lawson Hunter are highly
respected attorneys affiliated with distinguished |aw firms. There
is no charge of bad faith by either the U S. Governnent or the
private parties participating. There does seemto be, though, an
unfortunate inattention, a disinterest in the obligations of

disclosure initially and the continuing obligations of the Panel
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work, all of which obligations are set forth clearly in the Code of
Conduct .

In addition to the material breach of the Code of Conduct,
there appears to be a serious conflict of interest in the personal
representation of Hunter during the tine he was active on the
Panel. All of this gives the United States Government unquestioned
right to demand the vacating of the Panel majority opinion, since
the two of the three votes for the majority were cast by Dearden

and Hunter.

111 CONSIDERATION OF "MATERIALLY AFFECTED THE PANEL"S DECISION AND
THREATENS THE [INTEGRITY OF THE BINATIONAL PANEL"S REVIEW
PROCESS™

| f the above analysis of the failures to disclose of Dearden
and Hunter is taken as establishing a serious Conflict of Interest
and materially violating the rules of conduct, then it seens to ne
that it could not be clearer that the conflict of interest and the
violations of the Code of Conduct certainly materially affected the
Panel's decision and also threatens the integrity of the whole
pr ocess.

| cannot think of anything that could nore materially affect
a Panel's decision then to have two of the necessary votes cast by
menbers who have failed to disclose matters which would affect
their inpartiality. Likewise, to tolerate such failure to disclose

woul d constitute the nost obvious and dangerous threat to the
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integrity of the Binational Panel review process, because the
sel ection of these nenbers rests entirely on the voluntary,
conplete and continuing disclosure of any possible affiliations
casting doubts on the nenbers' inpartiality. If we want to sabot age
the entire Panel Review process, we can do it by tolerating these
clear and unm stakable violations and declining to vacate the
Panel's opinion in this case.

Assuming no other point is decided by the Extraordinary
Chal l enge Commttee, then a Remand to the Panel for decision after

the two vacanci es just created have been filled would be in order.

SIGNED BY IN THE ORI G NAL:

MALCO.M W LKEY
MALCOLM W LKEY

NB: Before filing this opinion, Judge WIkey reviewed
the opinion of Justice Hart, but not the opinion of
Justice Mrgan

| ssued on this 3rd day of August, 1994



ANNEX 1

CONFLICT OF INTEREST SUMMARY: PANELIST HUNTER

June 1992

1 January 1993

12 January 1993

7 January 1994

14 January 1994

24 January 1994

Canadi an Secretariat requests disclosure from
panel i sts.

Hunter discloses that his law firm Fraser &
Beat ty, has represented three Canadi an
conpanies on the interested party |ist:

- Dontar, Inc.

- Scott Paper Limted, and

- Dai showa Forest Products Ltd.

Hunter |eaves Fraser & Beatty to join
Sti keman, Elliot.

Hunter informs the U S. Secretariat of this
change and is advised to submt relevant
information in witing. Hunter fails to do
So.

The Coalition for Fai r Lunber | nports
("Coalition") presents information suggesting
that nmenbers of Stikeman, Elliot serve as
regi stered |obbyists for a Canadian | unber

conpany.

The Coalition inquires about Sti keman,
Elliot's representati on of Stone Consoli dated
I nc.

Hunt er responds that ot her menbers  of
Sti keman, Elliot:

1) were registered |obbyists for
- Repap Enterprises Inc. and
- Stone Container Corp., and

2) perforned | egal services on behal f of:
- Canadi an Pacific Forest Products,
- Abitibi-Price Inc.,
- Quno Corporation,
- Industries James MacLaren Inc.,
- Normck Perron Inc.,



27 January 1994

2 February 1994

3 February 1994

14 February 1994

21 February 1994

- Rolland Inc.,
- Dai showa Forest Products Inc., and
- Jefferson, Snurfit.

Hunter responds that Stikeman, Elliot does
non-trade related work for Stone Consoli dated
and t hat he was unawar e t hat St one
Consol i dated was seeking a conpany-specific
adm ni strative revi ew.

Coalition cites Canadi an Federal Court records
showing that Stikeman, Elliot represented
several Canadi an | unber producers.

Coal ition inquires about both Fraser & Beatty
and Stikeman, Elliot's |l egal work on behal f of
t he Canadi an Federal Governnent.

Hunt er responds that:

1) He was retained by the Canadi an Depart nent
of Transport on an unrelated matter for four
months in the fall of 1992,

2) Stikeman, Elliot |awers had been retained
by the Attorney General of Canada, and

3) Stikeman, Elliot |awers had provided
services on behal f of:
- Industries Janes MacLaren (the Quebec
di vi sion of Noranda);
- Dubreuil Forest Products Ltd.

Hunter responds that Fraser & Beatty attorneys
were retained by the Attorney General of
Canada



CONFLICT OF INTEREST SUMMARY: CHAIRMAN DEARDEN

June 1992

17 July 1992

7 January 1994

17 January 1994

Canadi an Secretariat requests disclosure from
panel i sts.

Dearden di scloses that his law firm Gow i ng,
Strathy & Henderson has represented severa
Canadi an conpanies and governnments on the
interested party list, including:
- Abitibi-Price,
- E B. Eddy,
- Canadi an Pacific Forest Products,
- I ndependent Lunber Producers
Cooperati ve,
- United Brotherhood of Carpenters and
Joi ners of Anerica,
- CGovernnments of Al berta, Saskatchewan,
and Manitoba, and
- Government of Canada.

Dearden discloses that Gowing, Strathy &
Hender son has represented:
- Leggett Platt Inc.

The Coalition for Fair Lunber | nports
("Coalition") presents information suggesting
that nenbers of Gowling, Strathy & Henderson
have represented Canadian forest products
conpanies in trade matters, including:

- Abitibi-Price Inc.,

- Commonweal th Pl ywood Co. Ltd.,

- Wl dwood of Canada Sales Ltd., and

- MacM Il an Bl oedel

Dearden explains that Gow i ng, Strat hy
represented the said firns and few were
clients when he was a panelist, including:

- Abitibi-Price (current trademark and
patent, forgot to report previous
trade representation),

- Commonweal th Pl ywood (Gow i ng partner
had worked for Commonweal th at a
different firm,

- Wel dwood of Canada (previous trade
representation), and

- MacM Il an Bl oedel (previous trade
representation).



2 February 1994

3 February 1994

14 February 1994

4

Coalition cites public records show ng that
Gow ing, Strathy represented Dai showa Seiko
Co.

Coalition inquires about Gowing, Strathy's
| egal fees from the Canadian Federal
Gover nnent .

Dear den responds that:

1) Several of Gowling, Strathy attorneys have
represented the Attorney General of Canada,

2) He has no know edge that Dai showa Sei ko was
(or is) related to the forest products
i ndustry,

3) Gowling, Strathy attorneys have represented
vari ous u. S agenci es, i ncl udi ng t he
Departnent of Comrerce, and

4) Cbmﬁlng Strathy attorneys al so represent:
Attorney Ceneral of Ontari o,
- Attorney General of British Col unbia,
- Ceorgia-Pacific, and
- Noranda Inc.



ANNEX 2

Miscellaneous Legal Arguments

A Saarstahl

On Preferentiality ny two col | eagues dism ss Daewoo and rely
on Saarstahl, AG v. United States.” On the surface an odd choi ce.
Daewoo is by three judges of the Federal Circuit, whose authority
on the United States trade law is superior to all but the Suprene
Court; Daewoo was thought so highly relevant to the case before us
that two nmenbers of the Panel, influenced also no doubt by the
Commer ce Departnent's Redetermination, changed their views in part
and voted to sustain Commerce's position.

Below the surface, an odd choice also. Saarstahl is a
perfectly |ogical exposition by Judge Carman of the CIT of a sinple
fact situation with a straight-forward application of the rel evant
law. The result is unfavorable to Commerce; the rational e based on
clearly different facts is hardly persuasive of anything in our
case.

The key to the decision is found in the portion of Judge
Carman' s opi nion quoted by ny col |l eagues:

... a given transaction is at arns length,... the buyer has
paid an anmount which represents the market value of all it is

73 Court of International Trade, 93-04-00219 (7 June 1994),
cited in Justice Hart's Opinion at pp. 28-29.
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to receive. Because the countervailable benefit does not
survive the armis length transaction, there is no subsidy
within the neaning of 19 U S. C. 81677 (5). The purchaser,
thus, will not realize any conpetitive countervail able benefit

and any countervailable duty assigned to it anobunts to a
penal ty. ™

I n Saarstahl, "There is no dispute that a subsidy within the
meaning of 19 U S C 81677 (5) (1988) was bestowed upon
Saarstahl, "’ before it apparently becane nothing but a shell when
its effective owner, the Saarl and governnent, contributed all its
assets in exchange for 27.5% ownership in a new corporation, DHS
The question in Saarstahl was whether the previously existing
"subsidy" (actually a forgiveness of several type debts) was
"passed on" to the purchaser of the assets, DHS.

Judge Carman answered in this fashion.

While the Court agrees with Commerce that the CVD law
“embodies the irrebuttable presumption that subsidies confer
a countervailable benefit upon goods produced by their
recipients,” such a presunption ceases to exist where the new
owner has paid fair market value for the productive unit and
is therefore not a "recipient." The Court is not requiring
Commerce to determ ne the actual use to which recipients put
the subsidies or the subsidies' effect on the conpany's
subsequent performance. ’® (enphasi s added)

| f Judge Carman's | anguage has any rel evance to our case, |
poi nt out his comment that "the CVD | aw "enbodies the irrebuttable

presunption that subsidies confer a countervailable benefit upon

74 ld. at 12, quoted in Justice Hart's Opinion pp. 28-29.
75 |d. at 8.
76 ld, at 13.
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goods produced by their recipient', quoted above. This sounds very
apropos of the situation in the Canadi an | unber industry. However,
i n Saarstahl the judge was dealing with a sale of a "productive
unit" i.e., all the assets of the original conpany, hence a
different result from that called for here. In our case we are
dealing with the sale of tinber, not sawmlls, so there is an
"irrebuttable presunption” under the CVD laws that the tinber
produced with a subsidy is countervail abl e.

Judge Carman's rational e continues:

Because the countervail able benefit does not survive the
arms length transaction, there is no benefit conferred on the
purchaser and, therefore, no countervailable subsidy within
the neaning of 19 U.S.C. 8 1677 (5). The purchaser, thus wl|
not realize any conpetitive countervail able benefit and any
countervail abl e duty assigned it anbunts to a penalty.”

Judge Carnman gave an exanple which clearly distinguishes the sale
of productive assets involved in Saarstahl from our case:

A sinple exanple will illustrate the faulty reasoni ng behind
Comerce's travelling subsidy theory. A governnment gives X
[ Saarstahl here] a productive wunit, a printing press
operation, and X subsequently sells that printing press
operation to Y [ DHS here] in an armis length transaction

I nstead of owning the printing press operation, X wll now
have the cash value of that operation. According to Conmerce,
at least a portion, if not all, of the original subsidy wll
travel with the printing press operation to Y. Wen both X and
Y export their goods to the US., Y wll have to pay a
countervailable duty while X will have to pay either no
countervailable duty or a reduced duty (depending on what
portion of the subsidy Commerce determ nes travelled with the
productive unit). X will have eventually evaded the CVD | aws
and be in a position to export to the U S. on an uneven
pl aying field.

77 ld., at 12.
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Where the productive unit which previously received
subsidies is sold in an arms I ength transaction, the subsidy
is not extinguished, it remains with the seller. ... Were the
sol e shareholder is the governnent and the conpany is
conpletely sold in an armis length transaction the subsidy
reverts to the state.” [this was the situation in Saarstahl]

Judge Carman's reasoni ng appears sound. H s | anguage approvi ng
Comerce's claim that the CVD law enbodies an irrebuttable
presumption is certainly applicable to our <case. But the
fundamental facts in Saarstahl and our case are totally different:
Saarstahl was a sale of productive assets, when the subsidy was
extingui shed; our case is a sale of goods, where the subsidy
inevitably - and irrebuttably, according to the Saarstahl opinion -
affects the price of the goods sold all down the |ine.

I n Saarstahl the court wisely |ooked to the |egislative intent
of the C/D laws and found that, wth respect to cal cul ation of the
ad valoremeffect of nonrecurring subsidy grants or |oans, Congress
requi red whatever nethods which Commerce chooses to enploy to
relate the benefit of the commercial advantage to the recipient.
See HR No 317, 96th Cong. 1st Sess. 75 (1979). See also S. Rep
No. 249, 96th Cong. 1st Sess. 86-86 (1979) Methods for allocating
t he val ue of nonrecurring subsidy grants or | oans nust be "based on

the commercial and conpetitive benefit to the recipient as a result

of the subsidy.""

78 ld., at 14.
79 Id., at 13-14
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I n essence, although Congress provided no gui dance to Conmerce
in assessing privatization issues, Congressional intent wth
respect to nonrecurring subsidy grants or |oans was clearly evident
fromthe legislative history. Since Commerce was mandated in this
particular type of situation to find a comrercial advantage
bestowed to DHS and in fact could not do so because if found the
transaction to be an arns length deal, the Court properly found
that Commerce's privatizati on nethodol ogy to the extent it states
previously bestowed subsidies are passed through to a successor
company sold in an arms length transaction is unlawful .8
The di stinguishing factors on this point between Saarstahl and
our case are readily observable. First, Saarstahl involved a
nonrecurring subsidy or grant; our case involves alleged subsides
that are very nuch of a recurring character. Second, in Saarstahl,
Congress nmandat ed t he net hodol ogy at least in part, which Comrerce
was to enploy with respect to nonrecurring subsidies or grants. In
our case, there is no mandate regardi ng Comerce's net hodol ogy on
specificity or so-called "effects test” for a finding of a subsidy.
| nstead, Congress has made it clear that proof of "effects" or
mar ket distortion is not required, and there is a gap left as to
met hodol ogy in applying the countervailing duty |law on these itens.
Third, as confirnmed by Sen.Rep. 103-189 and House Report 103-361

whi ch support the nethodol ogy of Conmerce on these itens, in our

80 ld., at 19 (enphasis added)
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case Commerce did not contravene or ignore the clear intent of the

| egi slature, which was found to be the case in Saarstahl.

B. Magnesium

Wi | e Saarstahl correctly articulates the standard of review,
as | have discussed above, it does so in a brief manner. In
contrast, In the Matter of Pure and Alloy Magnesium From Canada,
USA- 92- 1904- 03, dated 16 August 1993, devotes six pages of text to
the articulation of the standard of review, and does so in an
extrenely organi zed and cl ear fashion.

The Magnesium Panel defines the standard of review, i.e. "The
court shall hold unlawful any determ nation, finding or conclusion
found... to be unsupported by substantial evidence on the record,
or otherwise not in accordance with |aw" 19 U.S.C. A Section
1516a(b)(1)(B), and thereafter breaks down its analysis of this
standard into two parts, the "substantial evidence" test and "the
otherwi se not in accordance with |aw' test.

Expanding on the definition quoted in Saarstahl, that
"substantial evidence is sonething nore than a 'nmere scintilla and
must be enough to reasonable support a conclusion' (citations
omtted), the Magnesium Panel quotes both |ower federal court and
Suprene Court cases.

Substanti al evidence... "means such relevant evidence as a
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reasonabl e m nd m ght accept as adequate to support a conclusion."
Matsushita Electric Industrial Co., Ltd. v. United States, 750 F.2d
927, 933 (Fed. Cir. 1984), also Atlantic Sugar Ltd. v. United
States, 744 F.2d 1556, 1562 (Fed. Cr. 1984). A plethora of case
law is cited in footnote 9 of Magnesium for this proposition.

"The possibility of drawi ng two i nconsistent conclusions from
the evidence does not prevent an admnistrative agency's finding
from being supported by substantial evidence." Matsushita, supra
at 933 quoting Consolo v. Federal Maritime Commission, 383 U S. at
6191-20 (1966) and PPG Industries, Inc. v. United States, 978 F. 2d
at 1237 (Fed. Gr. 1992), as well as other cases cited in footnote
10 of Magnesium.

It is "not within the Court's donmain either to weigh the
adequate quality or quantity of the evidence for sufficiency or to
reject a finding on grounds of a differing interpretation of the
record.” Koyo Seiko Co. Ltd. v. United States, 810 F. Supp. 1287,
1289 (CI'T 1988) quoting other citations omtted here.

"The Court of Appeals for the Federal Crcuit or the Court of
I nternational Trade ("CIT") 'may not substitute its judgnent for
that of the [agency] when the choice is' between tw fairly
conflicting views, even though the court would justifiably have
made a different choice had the nmatter been before it de novo."
Tehnoiimportexport, UCF America Inc. v. United States, 783 F. Supp.

1401, 1404 (AT 1992) quoting Universal Camera Corp. v. NLRB, 340



U S 474, 488 (1951) and ot her cases.

Taken together these constitute an irrefutable statenment of
authority, and any mscellaneous inferior court or ad hoc pane
| anguage ostensibly to the contrary sinply nust be ignored.

Expandi ng on the second prong of the applicable standard of
review, i.e., whether the admnistrative determnation is "in
accordance with law," the Magnesium Panel tells us that the Panel
is to afford deference to the agency's reasonable interpretation of
the statute which it admnisters. The Panel tells us that Conmerce
has [been] accorded great discretion in admnistering the
countervailing duty laws, and that "given these circunstances,
appellant's burden on appeal is a difficult one, for it must
convince us that the interpretation of... adopted by the ITA
[Commerce] 1i1s effectively precluded by the statute." [enphasis
added] quoting PPG Industries, 928 F. 2d at 1571-73.

Applying this standard of review to Commerce's Redetermination
on Remand dated 17 Septenber 1993, rather than sinply giving it lip
service, reinforces ny conclusion that the panel 3-2 mgjority in
our case violated whol esale the time-honored Anerican precepts of
judicial review of agency action.

Magnesium is inportant for another point strenuously argued by
the Canadian Parties and dealt wth at some length by ny
col | eagues’ Opinions here - the issued of specificity. Gven the

i nportance apparently attached to the issue of specificity, it is
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unfortunate that ny col |l eagues here have conpl etely disregarded the
Magnesium panel deci sion. I nstead, citing PPG IV, Roses I, and
Cabot, Justice Hart concludes: "It is hardly surprising therefore
that the Panel viewed Commerce's single factor anal ysis as contrary
tolaw" |If however he had paid any attention to Magnesium, a nore
recent decision which has parallel authority with Roses I and
Cabot, they mght have obtained sone good insight into the
di stinction between anal ysis of all evidence versus anal ysis of all
factors, which are two separate undertakings. As the Magnesium
Panel astutely observed: "the doctrine that agenci es nmust consi der
all evidence before them does not mandate that they nust therefore
a fortiori consider all criteria before them"™ Magnesium at 34.

In short, the Magnesium Panel articulates that where an agency
is given several options in a statute or regulation it does not
have to enploy all of the options in order to consider all of the
evidence. It found that Comrerce's interpretation was consi stent
with long standing admnistrative practice, giving as a exanple two
cases where Commerce's determ nation rested exclusively on one
factor, i.e., the limted coverage of the program The Panel
concluded its analysis by distinguishing PPG IV and Roses 1 from
Magnesium, based upon the fact that they involved appeals of
negative determ nations and Magnesium involved an affirmative
decision. To find NO specificity, ALL factors nust be consi dered,;

to find specificity exists, one relevant factor is sufficient.
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Simlarly our case involves an affirmative decision

Considering the rational proof of the validity of Commerce's
met hodology to enploy a sequential approach in nmeking its
specificity analysis, and harkening back to the principles of
def erence to agency deci sionnaking articulated in Chevron and its
progeny, if we scrutinize the agency according to established
United States statutory law found at 19 USCA Section 1516a
(b)(1)(B), to second guess Commerce on its nethodology is a breach
of an undi sputed principle of judicial review of agency action - to
whi ch even the Panel majority gave lip service - a breach which ny

two col |l eagues have ratified.

C.The PPG Case

On the issue of Specificity, ny two Canadi an col |l eagues and
the three Canadi ans of the Panel nmajority say they rely on United
States case law - principally the PPG cases® - to support the claim
that the Commerce Departnent is compelled to use the nethodol ogy
prescribed by the Panel in the first opinion, i.e., the I TA must
use all four factors it listed in the proposed regulations,
irrespective of whether in this or any other case the | TA anal ysis

finds one factor sufficient, i.e., the Comerce Departnent

81 For a listing of all five PPG cases, see note 28, supra.
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"sequential analysis."

This brings into play what | have terned the United States
"fall back" position, i.e., irrespective of whether the ITA
perforned a satisfactory four factor anal ysis on Remand, the Panel
had no authority to mandate that nethodol ogy, in the first place.
Under U. S. law, Congress had left that choice to the agency. None
ot her than Ms. Jean Anderson assured both the Senate and the House
that " It does not tell Comerce or the |ITC what the new
determ nation nust be or what nethod the agency nmust use to reach
it." (See part IIl A, Supra, p. 22)

Since in PPG 1I11,IV and V the <courts sustained the
determ nation of the Commerce Departnment in all three cases, the
Canadi an side nust be seeking solace in the Blanguage of the
opinions and not in the holdings. But under U.S. |aw that |anguage
must be necessary to the holding, or it does not mandate or conpel
anything to or for anybody.

In PPG 1118 the court supported Commerce on every point,
i ncl uding Commerce's own request for recal cul ation. The court also
used | anguage greatly supportive of Commerce authority in choosing
t he net hodol ogy which it woul d enpl oy.

Here, the choice of allocation nethodology was within the

sound discretion of Comrerce and PPG has failed to show

Comerce's choice was unreasonable or unsupported by
substantial evidence on the record or otherwise not in

82 746 F. Supp. 119, CT (1990)
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accordance with | aw. 8
There is al so other strong | anguage on the sane page supportive of
Commerce's discretion
Absent a conpelling argunent in fact or law that Comrerce's
choi ce of nethodol ogy was unreasonabl e, w thout support on the
record, or an abuse of its discretion, this Court nust uphold
t he agency. 8
Justice Hart's opinion attenpts to use PPG IV® to condemn
Comrerce's sequential analysis. "... the Panel viewed Commerce's
single factor analysis as contrary to law," (p. 36) and "the panel

in following the binding interpretation of U S. | aw propounded by

the federal circuit.” (p. 37) In PPG 1V the Federal Circuit nade

"no binding interpretation” of anything. There was no Federal
Circuit opinion, a refinenent that has throughout our case seened
| ost on both Canadi an counsel and ny two Canadi an col | eagues.

PPG IV would seem to be one of the weakest |egal reeds
i mgi nable for either side. There is a decision by the court
supported by two judges, another judge dissenting, but there is no
opinion for the court. Chief Judge Nies wote an opi nion supporting
t he decision, but her colleague Judge Smth (who concurred in the
decision) declined to concur in any way in the opinion. Crcuit

Judge Mchel filed a dissenting opinion disagreeing wwth both the

83 Id., at 129.
84 1d., at 132.
85 928 F. 2d 1568 Fed. Gir. (1991)
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result and Judge Ni es' opinion. In this situation, nothing said
in Judge N es' opinion has any precedential val ue whatsoever. It is
not the opinion of the Federal Crcuit, and indeed, fromthe fact
that both Grcuit Judge Smith and G rcuit Judge M chel declined to
concur in any aspect of Judge Nies' opinion, it may be inferred
that the vote on this particul ar panel was two-to-one against the
| anguage used by Judge Nies. And al so 2-1 agai nst | anguage used by
Judge M chel.

Such a legal nuddle is pregnant with the possibility of
subsequent confusion, which seens to have occurred with Canadi an
counsel, as Judge Mchel very foresightedly pointed out in his
di ssent .

... Iy greater concern is that this affirmnce threatens to

unsettle the law. Since this is our first decision in an

appeal on the question, its wunsettling effect my be
conpounded. Nor is concern |essened because there is no
opi nion of the court and hence no opinion with precedenti al
force. Since Senior Judge Smth, while voting to affirmthe

CIT result, did not join in Chief Judge N es' opinion, she

speaks only for herself, just as | speak only for nyself. This

jurisprudential truth, however, likely will be |ost when the

bar reads and cites that opinion. 86

Even though Chief Judge N es' opinion has no precedenti al
value, it isrife wth statenents hel pful to the United States and
not the Canadian case. For exanple, the section on standard of
review at pages 1571-73.

Mor eover, the Secretary of Commerce through the | TA has been

given great discretion in admnistering the countervailing

duty laws. As we noted (citation) in discussing the
Secretary"s comparable authority under the anti-dumping law.

86 Id., at 1580.
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The nunber of factors involved, conplicated by the
dlfflculty in quantlflcatlon of these factors and the foreign
policy repercussions of a dunping determ nation, makes the
enforcenent of the anti-dunping law a difficult and suprenely
del i cat e endeavour.?® (enphasis supplied) ... the Secretary has
broad discretion in executing the |aw. These considerations
are equally applicable to administration of the countervailing
duty statute.® (enphasis supplied).

N es sets up a tough standard indeed for upsetting an agency
m nati on:

... 1f this choice represents a reasonabl e accommodati on of
conflicting policies that were conmtted to the agency's care
by the statute, we should not disturb it unless it appears
from the statute or its legislative history that the
accomodation is not one that Congress woul d have sancti oned’
(citation)

This particular discretion applies equally to resolving
what constitutes a “bounty or grant'.® And, given these
ci rcunmst ances, appellants' burden on appeal is a difficult
one, for it nust convince us that the interpretation of
“bounty or grant' adopted by the | TA is effectively precluded
by the statute. *°

Di ssenting Judge M chel was apparently unhappy with both the

court's decision and Judge N es' opinion. Apparently, he is saying
that the court's result here in PPG IV will weaken the rulings in
Cabot, Roses, and Armco upholding a nulti-factor test. And yet
Judge M chel hinself summarizes the total confusion anong the | TA,
Judge Carman of the CIT, Judge N es and hinself of the Federa
87 Id., at 1571

88 Id., at 1572.

891d., at 1572.

901 d., at 1573.
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Circuit on page 1582. Look at the first full paragraph, and what
follows, and see the extent of confusion which Judge M chel points
out .

My understanding is that Canadi an counsel and ny col | eagues®!
rely upon the | anguage on page 1576 of PPG 1V and on pages 1239-40
of PPG V discussing the nulti-factor test. Let us examne that. In
PPG IV Judge Ni es quoted the Comerce Departnent's statenent:

Based on our six years of experience admnistering the
| aw, we have found thus far that the specificity test cannot
be reduced to a precise mathematical formula. |nstead, we must
exercise judgement and balance various factors in anal yzing
the facts of a particular case in order to determ ne whet her
an “unfair' practice is taking place.

"Anong the factors we consider are: (1) the extent to
which a foreign governnment acts to limt the availability of

a program (2) the nunber of enterprises, industries, or

groups thereof which actually use a program which may include

the exam nation of disproportionate or dom nant users; and (3)

the extent to which the governnent exercises discretion in

maki ng the program avail able. The Departnent nust consider all
of these factors in light of the evidence on the record to
determ ne the specificity in a given case. %

(enphasi s added)

Note the flexibility of the factors to be considered which the
| TA and Chief Judge N es enunciate in the Specificity test
met hodol ogy: there is no "precise mathematical forrmula"; in
contrast it is necessary to "balance various factors"; the list of
factors is NOI precise, "among the factors we consider"”; in

concl usi on, "Departnment nust consider all of these factors in |ight

91 Justice Hart's Opinion, at 35-36
92 P. 1576-77
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of the evidence on the record" - wth presunably other factors
whi ch may be relevant in a given case.

In PPG V Judge M chel found hinself with two other judges in
a position to use nore mandatory |anguage in discussing these
factors. He started off with "at least three factors must be
considered on a case by case basis to determ ne whether a program
is specific in its application. 9% (enphasis added) He then
enunerated the three Cormerce factors, throwng in the word "nust"

in regard to each

In PPG IV and V, apparently the Conmerce Departnent did apply
these three factors which it had enunciated as "anong" "various
factors" that it would apply. Judge Mchel exam ned the nethodol ogy
of Commerce in applying these three factors and agreed that it had
done so correctly.

However, and this is wvery inportant in United States
admnistrative law, the fact that Comrerce had chosen to apply
these three factors in the PPG case does not nean that Commerce is
obliged to apply themin every case. Further, nothing that Judge
M chel said in PPG V or Judge Nies in PPG IV in regard to the
applicability of these factors can compel Commerce to apply themin
ot her cases.

The assertion by a court that application of these factors is

9378 F. 2d at 1239-40
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compulsory when the court in each case is sustaining the action of
Comerce is sinply dicta. It was not necessary for the review ng
court to say that these factors are compulsory in every case, it
was only necessary for the reviewing court to say that in this
specific case Commerce had applied relevant and | ogical factors,
and that its nethodol ogy in doing so was |ogical and sustained by
substanti al evidence.

The court in PPG V and Judge Nies in PPG IV said this, and
nmore too, i.e., Judge Mchel in PPG V wote an inplication of a
mandatory requirenent. To the extent that PPG V attenpted to inpose
a mandatory requirenent, this was dicta in that case, and the court
was assumng the role of the agency and the United States Congress.
It is for the Congress to determne the factors which an agency
must apply or leave it up to the agency to select the relevant
factors. Wen affirmng the action of the agency, a review ng court
can only say that i1n this particular case the rel evant and | ogi cal
factors were applied, not gratuitously lay down an overall rule
that will be applicable in every case. Again, this is a usurpation
of either the role of the agency or the role of the Congress, or a
usurpation of the roles of both. If the reviewing court finds it
necessary to set aside the agency action as "not in accordance with
| aw', then what the court says about the agency's procedure should
be foll owed subsequently , because the agency erred legally and it

was necessary for the court to say so. In PPG the agency did not
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err legally and the court necessarily approved the nethodol ogy used
as in accordance with | aw.

Contrary to argunents that the PPG decisions go against
Conmerce in our case, because they include | anguage whi ch indicates
that nore than one factor nust be l|looked at in a specificity
anal ysi s, an argument can be made that the PPG decisions support
Commerce. The Court in upholding the ITA' s specificity anal ysis was
only reiterating Cormerce's policy at the tine, and never addressed
the sequential approach to the specificity analysis which Commerce
has chosen to employ iIn conjunction with the factor(s) to be
considered. Since by |aw Commerce's nethodol ogy may evolve with
time, as long as its interpretation of the lawis a reasonabl e one,
and its determnation is supported by the evidence, it follows that
the Court cannot "freeze" the interpretive process of the | aw which
Congress has charged Commerce with adm ni stering. Furthernore, any
argunment that the PPG cases "freeze" Commerce's nethodology is
destroyed by the Joint Senate Conmttee and the House Ways and
Means Comm ttee Reports which evidence Congress®™ clear intention to
allow Commerce wide discretion on the question of specificity,
including the authority to base its specificity analysis on as

little as only one factor.
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D. Wire Rod and Georgetown Steel

And now a word about Carbon Steel Wire Rod from Poland, 49 FR
19374 ("Wire Rod") and Georgetown Steel Corp. v. United States, 801
F.2d 1308 (Fed Cir. 1986) ("Georgetown Steel").

The 1issue presented in Wire Rod was whether governnent
activities in a nonmarket econony confer a "bounty or grant” wthin
t he neaning of Section 303 of the Tariff Act of 1930. Wire Rod at
19375.

Simlarly, the issue presented i n Georgetown Steel was whet her
the countervailing duty provisions of Section 303 apply to all eged
subsi dies granted by countries with so-called nonmarket econoni es
for goods exported to the United States. Georgetown Steel at 1309.

In both cases the International Trade Adm nistration of the
Commer ce Departnent ("ITA") held that Section 303 does not apply to
nonmar ket econom es.

In Wire Rod the reasoning was based upon investigations
conducted into the characteristics of nonmarket econom es
("NVE' S"), which are quite dissimlar fromfree nmarket econom es.
Some of the concl usions nmade about nonmar ket econom es were that

° Resources are not allocated by a market.

° Al l ocation is achieved by central planning.

° In an NME there is no market process to distort or
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subvert.
° In a NVE systemthe governnent supplants entirely rather

than interferes wth the market process.

° Resource msallocation results fromcentral planning, not
subsi di es.
° By mar ket standards, a nonmarket environment is riddled

with distortions.

° Most NMVE systens are characterized by centrally
adm ni stered prices, thus such prices do not reflect
scarcity, nor can they be equated with supply and denmand.

° Adm ni stered profits in a NVE play a different role from

profits in a market econony.

I ncentives or bonuses used in a NME are neans of

controlling the enterprise which are different from

incentives or subsidies in a market sense.

I n essence, because central planning is based upon a system
that is not economcally rational by market standards, the |ITA
found that the "econom c nechani sns" for rewarding over-fulfill nment
of targets, for rationalizing the use of inports and for pronoting
exports, which the Polish Governnent introduced, do not operate as
subsidies in a NVE The |TA supported its determ nation by
reference to legislative history which revealed that the
countervailing duty |law was never intended by Congress to be

applied to NMVE S.
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Thus Wire Rod stands for the proposition that NME"S are an
exception to the presumption of market distortion. This exception
is clearly limted to NVE'S; there is absolutely no |anguage in
this holding or in US. countervailing duty |law which indicates
ot herw se.

| n Georgetown, the court concluded that econom c incentives
and benefits from the Soviet Union and the German Denocratic
Republic do not constitute bounties or grants under Section 303,
based upon a simlar analysis of NVE s and Congressional intent.

As we al ready know, the United States position has al ways been
(and will continue to be, no matter how we decide this case - see
Part V, supra) that the Departnment of Commerce is not required to
make a finding of output or price effects in order to nmake a
finding of a subsidy. The Canadian argunent is that evidence of
mar ket distortion is a requirenment, alleging that this requirenent
was assigned to it by Comrerce itself in the preanble to its
proposed regul ati ons which state:

Conceptual ly, the regul ati ons are based upon the econonic

nodel articulated by the Departnent in its final

det erm nati ons in Carbon Steel Wire Rod from

Czechoslovakia and Carbon Steel Wire Rod from Poland

[...] and sustained by the court in Georgetown Steel

Corp. v. United States [...]. This nodel, which generally

defines a subsidy as a distortion of the market process

for allocating an econony's resources, underlies the

Department's entire CVD net hodol ogy.

The Canadi an argunent, inter alia, extracts | anguage from Wire
Rod wherein Comrerce stated:

W believe a subsidy or bounty or grant is definitionally
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any action that distorts or subverts the market process

and results in a msallocation of resources, encouraging

i nefficient production and | essening world wealth.
and inplies that this neans that proof of market distorting effect
is a prerequisite to a finding of a subsidy.

| submt that both in interpreting the case law and the
| anguage of Comrerce's proposed regul ations the Canadian Parties
have twi sted the context in which the phrase "market distortion”
was neant to be interpreted, and this is made cl ear in Georgetown.

I n Georgetown, the court explained that the United States
Congress through the countervailing duty |aw "sought to protect
Anmerican firns from what it viewed as the unfair conpetitive
advantage a foreign producer would have in selling in the Amrerican
mar ket 1IFf that producer®s government in effect assumed part of the
producer®s expenses of selling here." [enphasis added] (Georgetown
at 1315). The court then went on to say that "A governnent subsidy
on sales to the United States, however, enables a foreign producer
to sell in the Anerican nmarket In a situation in which otherwise it
would not be iIn the seller®"s best economic interest to do
so. "[ enphasi s added] The court added that "This apparently was what
the Adm nistration had in mnd when it stated in the Polish wire
rod case that 'a subsidy or bounty or grant is definitionally any
action that distorts or subverts the market process and results in
a msallocation of resources, encouraging inefficient production

and lessening world wealth.'" 1t was this kind of "unfair”
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competition, resulting from subsidies to foreign producers that
gave them a competitive advantage they otherwise would not have,
agai nst which Congress sought to protect in their countervailing
duty law. [enphasis added] (Georgetown at 1315).

In essence, the point is that "unfair conpetition”, "market
distortion" or "unfair conpetitive advantage", however you |abel it
semantically, is the theory or concept underlying the
countervailing trade laws in the United States. This is
denonstrated by Comrerce's use of the word "conceptually” in its
preanble to its proposed regul ations, and the word "definitionally"
in Wire Rod. It is also a theme in the General Agreenent on
Tariffs and Trade ("GATT"). Onhe mght say that Comrerce's
statenent in Wre Rod that "W believe a subsidy (or bounty or
grant) is definitionally any action that distorts or subverts the
market process and results in a misallocation of resources,
encouraging inefficient production and lessening world wealth, is
nothing nore than another way of saying that the theory of
international trade is based on the principle of conparative
advantage. If supply and demand in a market econony is manipul ated
by governnment intervention albeit through trade distorting
subsidies or other barriers to international trade, then this
frustrates the principle of conparative advant age.

After explaining the argunent that market distortion is a

theory and not a specific requirenent to be denonstrated, | now add
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that this is not the issue to be determ ned by this ECC because we
are only concerned with Conmerce's Redetermination on Remand. And,
while Commerce vigorously objected to the Panel's Remand
instructions to denonstrate distortion, Comrerce argues that in its
Remand Redetermination it did in fact proffer expert evidence to
show t hat stunpage fees can be |owered to a point where output wll
exceed the conpetitive norm and thereby does create a market
di stortion. In doing so Commerce argues it did in fact proffer
expert evidence to support its position that the principles of
econom c¢ rent do not apply, and that the general econom c theory
applies which inter alia supports the conclusion that a reduction
in price wll result in an increase in demand.

Thus our role, in analyzing whether the Panel correctly
applied the proper standard of review, necessitates an anal ysis of
whet her Comrerce's Redetermination is unsupported by substantia
evi dence on the record, or otherwi se not in accordance with |aw.
Only if we find Comerce's conclusion to be unsupported, are we
then required to consider the United States "fall back"” (really
initial) position that the Panel was legally wong in calling for
a finding of market distortion in the first place.

| submt that if the prior Panel had conscientiously applied
the U S. standard of review as it was obliged to do, it could not
have possibly concluded that Commerce's Redetermination was not

supported by substantial evidence on the record. Rat her, it
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appears to nme abundantly clear that the Panel substituted its
judgment for that of the agency when it apparently made a choice
bet ween the conflicting views of the Canadian and United States
Parties. It doing so it is clear to nme that the Panel manifestly
exceeded its powers, authority or jurisdiction set forth in FTA

Art. 1904.13(a) (iii).



ARTICLE 1904 EXTRAORDINARY CHALLENGE COMMITTEE
PURSUANT TO THE
UNITED STATES-CANADA FREE TRADE AGREEMENT

In The Matter Of:

CERTAIN SOFTWOOD LUMBER
PRODUCTS FROM CANADA

SECRETARIAT FILE NO.
ECC-94-1904-01USA

SN N N N N N N

ORDER AFFI RM NG Bl NATI ONAL PANEL DECI SI ONS

Pursuant to the United States-Canada Free Trade Agreenent, and
for the reasons stated in the Qpinions, the Extraordi nary Chall enge
Comm ttee hereby dism sses the request for Extraordinary Chall enge
for failure to neet the standards of an extraordinary chall enge set
forth under FTA Article 1904.13. The Binational Panel's My 6,
1993 and Decenber 17, 1993 Decisions shall remain in effect, and

the Binational Panel's O der Affirnmng the Determ nati on on Renand

dated February 23, 1994 is affirned.
| SSUED AUGUST 3, 1994

SIGNED IN THE ORIGINAL BY:

Gordon L. S. Hart

Gordon L. S. Hart

Her bert B. Nbrgan

Her bert B. Morgan

Mal colmR. W1 key

Mal colm R W key, Chairman
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